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Special Meeting of Judicature Society 


Members of the Judicature Society who attend the American Bar Associa- 
tion convention in Kansas City are requested to reserve Tuesday noon, Sep- 
tember 28, for attendance at a luncheon meeting, when the Hon. Frank E. Atwood 
will speak concerning the Society’s policy and opportunities. There are various 
important matters to be considered, and this is intended to be official notice, of both 
members’ and directors’ meetings. It has been suggested that the annual meet- 
ings of the Society could best be held each year in conjunction with the Amer- 
ican Bar Association convention. The Society was able on July first to qualify 
for a first year’s installment of $6,000 from the Carnegie Corporation, by prov- 
ing that twice this sum had been received as income during the preceding 
twelve months. Plans for enlarging the circulation of the Journal and for 
strengthening its editorial resources will be discussed at the coming meeting, 
and also means for acquiring an income of at least $12,000 in order to qualify 
for a second installment. The theory of the grant in aid is that extension of 
the Society’s services so afforded will, within five years, enable it to continue 
without such assistance. 


How Shall Procedure Be Prescribed? 


done. But we can presume that there will be 
adoption of the schedule substantially in its pres- 


The conspicuous success of the work done by 
the advisory committee on rules of civil pro- 


cedure, under authority of the United States su- 
preme court, encourages hope that the age old 
problem of applying judicial power in a practical 
manner to contested cases will be brought as near 
to a solution as is possible at any particular 
time. It seems not too enthusiastic to speak now 
of “conspicuous success.” If there should be 
a collapse of this effort—a supposition entertained 
only for the sake of argument—there would still 
be conspicuous success in the experience which 
has been gained. The bar of the nation lent its 
influence over a tedious period of time to bring 
the congress to a realization of its obvious duty; 
the supreme court welcomed the opportunity of- 
fered by the enabling act and took the correct 
course in appointing a drafting committee; the 
committee set to work with a will on this job, much 
more difficult than that of drafting an ideal set 
of rules; the committee realized the need for free 
criticism, provided the means, and profited by 
many suggestions. A technic has been tried and 
proved. A choice of the best procedure among 
many existing modes has been made and reasons 
submitted. The result is one certain to aid sim- 
ilar efforts in the states if nothing more were 


3 


ent form, and that procedural reform, in the 

name of which so much blundering has persisted 

for generations, will at last come into its own. 
ee «6 

This is not to suggest that procedure is the 
principal factor in the administration of justice. 
Improper procedure may be like emery in the 
bearings, and prejudice all other factors; the most 
suitable procedure can do no more than give op- 
portunity for judicial wisdom and experience to 
perform their parts. And procedure suitable to 
one period may easily become in time entirely 
unsuitable. It might be said that “at long last” 
chancery rules have come into their own. Psy- 
chologists will never be able to explain that dichot- 
omy of mind which has enabled lawyers to think 
so long in terms of equity and of law and without 
transfusion. Of course the civil jury accounts 
largely for this phenomenon, but its influence 
should never have extended beyond rigid confines. 

* * * 

There is nothing in the presently discussed 
drafting which throws light on the extent of in- 
herent rule-making power. What we shall still 
need is study of the question as to how far a 


= 
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legislature, in a state in which powers of gov- 
ernment are separate, can control judicial action. 
Something has been done in recent years. Deci- 
sions have afforded boundary lines in the field of 
admission requirements. It appears to be a sound 
principle that the legislature can act only in ‘af- 
fording support to judicial standards. This is 
more clear in the line of decisions which deter- 
mine the orbit of the legal practitioner. The 
legislature may forbid laymen from exercising the 
privileges accorded to licensed practitioners, and 
provide a penalty. But this should not be neces- 
sary, in view of the various remedies available 
to courts. 
* * * 


What we should be more interested in knowing 
is the possibility of legislative interference with 
what the judge does in the actual trial of a case. 
One soon realizes the extent of this problem. For 
instance, suppose there is no strictly judicial rule 
concerning the time and manner of instructing 
the jury, as is doubtless the case in most states; 
is a judge then compelled to obey a statute? If 
so compelled, then what shred of judicial power 
exists in respect to one essentially judicial 
function? 

To such extent as statutes have affected the 
elicitation of testimony we have an even greater 
absurdity. Evidence is the one great means 
through which justice operates. Can there be a 
genuine department of justice which yields to legis- 
lative will in respect to the kind or quality of 
proof? 

* * * 

We have had one or more states in which the 
constitution explicitly places all responsibility for 
rule-making in the judiciary (the bar being an 
adjunct), and yet, because of lack of use, the 
legislature in time wholly usurped the function 
of making rules. We have seen the judiciary 
stirred to action—in Michigan by concurrent bar 
and legislative efforts—and so reassuming consti- 
tutional powers. We have more states in which 
the legislatures have been wise enough to forego 
procedural tinkering and relinquish this assumed 
power through an act conferring, or delegating, 
rule-making power. And we have a few states in 
which the high court has declared its independent 
responsibility and authority. While certain deci- 
sions have been pursuant to a reasoned policy, 
there have been two or more instances of supreme 
courts winning a contest with the legislature by 
a bold assertion of rule-making supremacy. 

* * * 


This is intended to lead up to one writer’s theory 
as to a solution of a constitutional perversion 
which has existed too long: if a supreme court 
studies its powers and becomes convinced of its 
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responsibility for making and construing pro- 
cedural rules, it should have the courage of its 
convictions. The Missouri instance at once comes 
to mind. The legislature is not the final arb‘ter 
as to constitutional terms and implications. If 
a legislature considers the court wrong it can 
submit an amendment to the constitution. 

On the other hand, if rule-making authority is 
laid on the court’s doorstep by the legislature, 
there is no need for arguing further as to what 
the constitution intends. This implies faith in 
the proper use of the “delegated” power and con- 
fidence that the legislature will not revoke its act. 
There is abundant experience to support this view. 
In our brief experience there has been no dis- 
position on the part of any legislature to resume 
procedural enactment after delegating its power, 
real or supposed. Going further back we see 
clearly enough that legislative usurpation grew 


out of the indifference of the judicial branch. New 


times called for new rules. The enfeebled, un- 
organized benches, intent mainly on substantive 
law development, gave no heed, and in time their 
successors were born into a completed network 
of legislated rules and could think of no other 
system. 

eS 2. @ 


Confidence in successful operation of rule-mak- 
ing under delegated authority derives more from 
experience in England and all other members of 
the British Commonwealth, than from our more 
limited experience. But there is something more 
than this to be learned abroad. In the early sev- 
enties of the last century the British parliament, 
having definitely shouldered power and responsi- 
bility on the judiciary, refused to reenter the field 
when the courts failed to employ the powers con- 
ferred. There was such a failure. The judges 
were still too much immersed in deciding cases. 
Parliament might have come to the relief of the 
judges but, more wisely, there was added to the 
rules committee representatives of the bar and 
law society. There were enough lawyers who 
wanted action to supply the motive force. The 
rules committee and the bench were moved to 
action. The theory of judicial responsibility was 
made to work. It can be made to work in our 
states similarly. There should be a much more 
concentrated movement to induce legislatures to 
turn procedural rule-making over to the judiciary, 
at least on trial. 

a 

The drafting of rules must always be the work 

of a decidedly small group. In the instance 


which occasioned these rambling remarks, various 
parts of the work were apportioned to one or more 
draftsmen of special expertness. When one com- 
petent draftsman has submitted his work there 
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is a basis for the important work of studying, 
criticizing and proposing alternatives. The circle 
of critics can be indefinitely extended, the respon- 
sibility finally resting upon a definite group. How 
then can we picture an entire bench taking on 
an additional function and neglecting its dockets? 
How much less imagine the adoption of a body 
of rules without previous publication and time 
for critical attacks? And yet the first assump- 
tion is one which frequently arises in the mind 
of the lawyer or judge when rule-making power 
is discussed. And some of the acts conferring 
rule-making power embody the second assumption. 

The fact is that legislatures as such cannot regu- 
late judicial procedure, they can only yield to 
special interests, which may or may not be whole- 
some. Nor can a group of judges go far in de- 
veloping procedure without considerable outside 
aid. It does no good to grumble about judicial 
indifference. 


* * * 


This matter was the subject of a symposium on 
the part of speakers representing the judicial sec- 
tion and the national conference of judicial coun- 
cils during the American Bar Association conven- 
tion in 1934. There was a great deal of earnest 


Judicature Society’s Poll 


The Directors of the Judicature Society, at their 
meeting held May 5, 1937, authorized a referen- 
dum vote by members on the several questions 
raised by the pending federal judiciary bill. As 
soon as possible thereafter ballots were sent to the 
1500 members, and on June 26 a tally of votes was 
made, and reported to the president and several 
other officers of the American Bar Association and 
the chairman of the senate judiciary committee. 
About half of the members voted and the opinions 
recorded were not far different from those in sev- 
eral other bar referenda. 

The vote in respect to enlarging the supreme 
court was aff. 56—neg. 609. 
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speech by eminent authorities, bringing out all 
sides of the question discussed—How shall pro- 
cedure be prescribed?—and a full report was 
made in this Journal (vol. 18, p. 114). The con- 
sensus was (or should have been) that the actual 
work of drafting should be by the state judicial 
council; that the council, representing at least 
bench and bar, should have power to sanction the 
rules so made, subject to amendment or revoca- 
tion by the supreme court or the legislature. 
Limitations could be imposed as to publication, 
circulation and time for criticism. 

It is submitted that all our judicial councils that 
have had their bare expenses paid have rendered 
services which support this conclusion. There is 
but one example, so far, of definite power of a 
council to make and sanction rules. It is in 
California, and applies to the superior court. In 
the first attempt bar opinion was not taken into 
consideration, and there was dissatisfaction. The 
council then accepted cooperation by a committee 
of the State Bar, went over its schedule again, 
and with satisfaction all around. By no means 
the least value in the power of rules regulation out - 
side of the legislature is the opportunity for prompt 
attention when a rule is found insufficient, or new 
ones are needeed. 


on Federal Judiciary Bill 
In respect to additional judges for the district 
and circuit courts: aff. 130—neg. 408. 


In respect to assignment of district and circuit 
judges: aff. 296—neg. 356. 


As to creating the office of proctor: aff. 325— 
neg. 352. 


As to right of intervention by attorney-general: 
aff. 392—neg. 212. 


As to right of direct appeal by the attorney- 
general: aff. 402——neg. 244. 


Subsequent to the counting of the bailots on 
June 26 only two additional ballots were returned. 





Perhaps some day it may drift through our consciousness that 
the average citizen is not an attorney at law. Then we will not 
expect juries to take pages of abtruse discussion of legal proposi- 
tions, apply a welter of confused facts, and return a just and true 
verdict according to the law and the evidence.— Judge Grover Pier- 


pont. 








U. S. District Court Rules in Revised Form 


Pretrial Hearings Afforded Under More Specific Provisions—Restate- 
inent of Rule Concerning Findings of Facts by Court 


A report of the supreme court advisory com- 
mittee on rules for civil procedure in the district 
courts, dated April, 1937, has been sent to “mem- 
bers of the profession who have heretofore dis- 
played an interest in the subject.” Presumably 
copies will be available to others on application to 
the supreme court clerk. 

This revision will doubtless be the last to be 
published in complete form, but the text of the 
rules will be for a number of months subject to 
criticism and alteration, first by the committee 
and finally by the supreme court. The earlier 
publication (May, 1936) contained 182 numbered 
pages and the revision runs to 250 pages, more 
than half of this increase being in the contents 
and index. 

It is obvious that much serious labor has been 
devoted to the revision. The committee acknowl- 
edges assistance from many critics. Assuming 
prompt attention by the court the schedule of 
rules may be submitted to the congress Jan. 1, 
1938, and be in effect at the conclusion of that 
session. The effect of submission to legislators 
is a matter of interesting, though fruitless, specu- 
lation. There will be dissatisfied members in both 
chambers, but it is difficult to believe that a ma- 
jority can be mustered for any proposed change 
in the rules. Approval by the court after full 
consideration and debate should go far to quiet 
fears raised by rambunctious lawyers in or out 
of congress. 

Reference to contents and index does not re- 
veal any reaction to Judge Edward R. Finch’s pro- 
test concerning costs as penalties, the absence 
of which in the American systems of procedure 
“puts a premium on dishonesty.”* The strike 
action and the fake defense still have some scope. 
Just how much, will depend on the extent to which 
pretrial hearings are utilized. This Journal has 
already commented with satisfaction on the recog- 
nition in the rules, as first published, of the value 
of the informal pretrial hearing which narrows 
and determines issues, eliminates some points in 
dispute, and tends to stabilize the trial docket. 


Specific Provisions for Pretrial Hearings 


In the “preliminary draft,” 1936, the provision 
for such pretrial hearings was brief and not self- 
illustrative. It is interesting to compare this first 





*See Criticism of Proposed Federal Proc., Jour. 
Am, Jud. Soc., Vol. 20, p. 78. 
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draft with the latest, if only to show that the 
reputation of pretrial hearings is spreading 
rapidly. 

Rule 23 [1936]. Order formulating issues 
to be tried. Whenever the court, upon motion 
of any party, or upon its own motion, finds after 
hearing the parties that there is no real and sub- 
stantial dispute as to any one or more of the issues 
presented by the pleadings, it may order such issues 
to be disregarded and may specify the issues as to 
which there is any real and substantial dispute be- 
tween the parties and order that only those issues 
be tried. The court, however, may in its discretion 
refuse to entertain any such motion. 

The revised text follows: 

Rule 16 [1937]. Pretrial procedure; formulat- 
ing issues, In any action, the court may in its 
discretion direct the attorneys for the parties to 
appear before it for a conference to consider 

(1) The simplification of the issues ; 

(2) The necessity or desirability of amendments 
to the pleadings ; 

(3) The possibility of obtaining admissions of 
fact and of documents which will avoid unnecessary 
proof ; 

(4) The limitation of the number of expert wit- 
nesses ; 

(5) The advisability of a preliminary reference 
of issues to a master for findings to be used as evi- 
dence when the trial is to be by jury; 

(6) Such other matters as may aid in the dis- 
position of the action. 

This is as suggestive as could be, both to court 
and counsel. It was considered inadvisable to re- 
quire pre-trial hearings for every kind of pro- 
ceeding, which would not only have deprived 
judges of needed discretion, but would have tended 
to prejudice the principle involved. It is now so 
shaped as to afford counsel opportunity to probe 
opponents’ cases, something which pleading alone 
has failed to accomplish sufficiently since writing 
came into use; and to afford to the court ample 
opportunity for saving time, both before and on 
trial day. 


Finding of Facts Rule in New Phrasing 


Readers who have followed the arguments pre- 
sented by Dean Charles E. Clark and Prof. Wil- 
liam Wirt Blume in this Journal (vol. 20, pp. 68 
and 129) will be interested in the solution arrived 
at by the advisory committee on one of the most 
important and most involved questions under 
consideration. In the first published draft the 
rule (68) concerning findings by the court in 
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trials without jury was expressed in this sen- 
tence: “The findings of the court in such cases 
shall have the same effect as that heretofore given 
to findings in suits in equity.” 

In the later draft the foregoing sentence is omit- 
ted, and the following provision (rule 59) takes 
its place: “Findings of fact shall not be set aside 


unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge 
of the credibility of the witnesses.” One hesi- 
tates to comment on this change, except to say 
that its success or failure will appear to depend 
upon the good sense of the reviewing tribunal, 
which should suffice. 


Comment on Status of Rule-Making Power in Georgia 


The question as to constitutional power to regu- 
late procedural methods has been raised by a re- 
cent act of the Georgia legislature which attempts 
to repeal certain superior court rules. The situa- 
tion has been very promptly and capably dealt 
with by Judge Blanton Fortson, of Athens, ad- 
dressing the Flint Circuit Bar Association on June 
24. It may be presumed that the superior court 
will defend its prerogrative and that in one more 
state, and at least as to the nisi prius bench, the 
question will be definitely resolved. 

The matter of subjecting the judiciary to legis- 
lative whims in states wherein the constitution 
establishes a division of powers can be under- 
stood by a little historical research, but it reflects 
no credit on the American bench and bar. There 
was crudity of thought even in the older states, 
while in most of the states evolved from terri- 
tories there appears to have been until recently 
virtually no thought at all on this fundamental 
question. 

Its history, broadly, illustrates well the instinc- 
tive disposition of legislatures to meddle with 
every conceivable topic. The less proficiency, 
whether of organization or personnel, the more 
daring is the tendency to usurp power. But in 
the case of procedural rule-making the blame falls 
more heavily upon the bench and bar. Rather 
more on the bar, which utilized the legislatures 
to make the courts subservient to bar interests. 
In criticizing the legislature for its usurpations, 
one is in reality criticizing the bar, for where can 
one point to procedural tinkering attributable 
solely to lay legislators? 

One can’t escape the fact that the bar—mean- 
ing actually an unorganized and irresponsible body 
of practitioners—realized a need to have a weak 
judiciary. This was shown by the movement to 
make judicial tenure brief and uncertain, and by 
legislation and court decisions which deprived 
judges of undoubted constitutional powers. Those 
decisions were made by judges imbued with the 
practitioners’ point of view, or by judges who 
dared not stand against bar interests. 

For well over a century American lawyers did 
not even conceive of an organized and respon- 





sible bar. The pattern was simple, and was estab- 
lished on our northern border from 1793, but it 
was not desired by our predecessors. Historically, 
bar integration is now only in its dawn. 


Rule-Making Needs Judicial Integration 


With an educated and responsible bar the prac- 
tical need of expert regulation of procedure would 
have manifested itself long before David Dudley 
Field’s recourse to legislation. It would have 
been understood that a disintegrated bench could 
not discharge its function of regulating procedure 
in times when the old was forced to give way to 
the new. The first step, therefore, assuming 
bar integration, would have been to so develop 
court organization as to enable the judiciary to 
discharge its regulatory function. 

It is obvious, however, that power to make 
rules does not imply a skilled technic; merely 
conferring, or confirming, rule-making power is 
not enough. While the sanction for rules properly 
lies in the highest court, the tedious process of 
drafting and debating is best done by some agency 
of the court. And experience shows that the 
practitioner organization should be recognized 
from the start, if only for its educative effect. As 
a matter of fact, some reliance on the bar gen- 
erally does more than educate, create interest and 
dispel fear and prejudice; it yields needed criticism 
and suggestions of affirmative value. 

A simple and direct way of procedural revision— 
and revision is much to be preferred in most 
states to patchwork—is the one adopted by the 
United States supreme court under its recently 
delegated power. The advisory committee realized 
the need also for continuing supervision and oc- 
casional adjustments. It is to be hoped, and per- 
haps presumed, that the court will create a stand- 
ing committee to which “all suggestions for modi- 
fication” will be referred. The preliminary report 
of May, 1936, includes a draft rule for the crea- 
tion of such a committee. In the latest form 
(April, 1937) there is but a timid suggestion. 

For more than a decade the profession, in states 
having judicial councils, has too often ignored 
the opportunity afforded for employing rule-mak- 








ing power. There has been time enough, if the 
bar were enthusiastic about improving procedure, 
to have determined, by rule-making and adjudi- 
cation, the frontier between legislative and rule- 
making authority. But, as matters stand, we see 
bills being drafted in respect to procedural steps 
which seem to be clearly within the judicial pre- 
rogative. It may be a matter of habit, though 
one has heard that in some states there is bet- 
ter hope of getting legislative action than court 
action. 

Every rule deprives some agency of freedom 
of action and many of them impinge upon judicial 
discretion. In contested criminal trials and hard 
fought civil cases, especially with a jury, it is the 
judge who is on trial, hour after hour, day after 
day, and perhaps for weeks. 

This year’s news from South Dakota is re- 
freshing, for there the legislature, in providing for 
a compilation of statutes, has recognized the su- 
preme court as the proper source of rules, and 
the revision is under way by the judicial council, 
which has the merit of representing both court 
and bar. 

Georgia’s Long History 


Judge Fortson gives an informative account of 
Georgia’s procedural history from 1778, when 
there was no doubt of the right of the judiciary 
to prescribe civil procedure. There was legis- 
lative confirmation in express terms, and again 
after adoption of the constitution of 1789. Two 
years later the legislature created a judicial coun- 
cil by providing that the attorney-general and 
solicitors-general should cooperate with the judges. 
In a short time these officials were left out, and 
then, in 1797, were restored. They disappeared 
again after adoption of the constitution of 1798. 
The judiciary act of the following year confirmed 
the rule-making power. 

There appears to have been for a long time no 
specific intention to reform procedure, but rather 
to make it uniform throughout the state. The 
legislative hope for unified rules made by judges 
appears to have suffered defeat. In 1821 a statute 
expressly required the superior court judges to 
convene at the capitol once a year to make rules 
uniform. The legislature clung to its hope and 
in 1847 declared that all rules not made “in con- 
vention” to be “null and inoperative.” The pres- 


40 JOURNAL OF THE 


ent constitution was adopted in 1877. Its ref- 
erence to the subject is oblique, but easily car- 
ries Judge Fortson’s construction. He does not 
atternpt to guess the history of rule-making under 
the earlier constitutions, but it seems fair to as- 
sume that it was what it has been in later times 
—a neglected function. The address sums up 
very well the weight of authority in respect to both 
the constitutional power to regulate procedure in 
Georgia’s superior court, and the desirability of 
this mode as against random legislation. 





One General Court of Justice 


Under the above title the subjoined article 
appeared in the June number of The Hennepin 
Lawyer, organ of the lawyers practicing in Min- 
neapolis, signed by William B. Henderson, re- 
cently president of the association and a leader 
in the movement for state judicial organization: 

“The judicial system of Minnesota is excellent 
in comparison with other states, but might be 
improved by integration into one general court 
of justice. The present structure need not be 
greatly disturbed, but the powers of the court 
could be enlarged and the judicial system organ- 
ized to render a more facile exercise of its func- 
tions. Were the plan adopted, we would retain 
our supreme and district courts, but it might be 
necessary to create county courts of limited’ juris- 
diction with special assignments in lieu of justice 
and municipal courts. The system would be under 
the control of the chief justice and judicial coun- 
cil with powers of integration covering the work 
of all three departments and of all the judges. 
The council in addition to the chief justice might 
consist of one other supreme court justice selected 
by the supreme court judges themselves ; two dis- 
trict court judges and two county court judges 
selected by their colleagues; the governor to select 
five citizens of the state—two of whom must be 
practicing lawyers. It would be the duty of the 
judicial council to make, alter and amend all rules 
relating to pleadings, practice and procedure, and 
generally to prescribe rules specifying the duties 
and jurisdiction of all clerks, satellites or servants 
of the courts. The council should be particularly 
authorized to make and promulgate what is gen- 
erally known as ‘rules of court.’ ” 





Ninety percent of the inefficiency in the administration of jus- 
tice can be overcome by the court employing the business principles 
used by successful business men.—Homer G. Powell, C. J. 








Political Dependence of Judges in France 


System Abhorrent to American Lawyers Described by Henry Selden Bacon 
—Horde of Judges Do as They Are Expected to Do 


Writing in Paris, Mr. Henry Selden Bacon 
warns us against certain features of French law 
and judicial administration which he abhors.* 
His reasons for disliking the code of substan- 
tive law do not concern us because there is no 
prospect that we shall live to see the drafting 
or adoption of such a code. His statements con- 
cerning the selection, tenure and emoluments 
of judges is of present interest. 

Briefly stated, the faults existing in the per- 
sonnel and organization of the judiciary in 
France, concerning which there is virtually no 
room for disagreement, are as follows: 

There are far too many judges. 

Judicial salaries are pitifully low. 

Advancement is by promotion controlled by 
the minister of justice. 

Mr. Bacon is disposed to couple with these 
evils the nature of the judicial office. Judges 
are chosen, through competitive written exam- 
inations, at least two years after graduation, but 
rarely after extended practice. Their tenure is 
to the age of seventy. 


A Plethora of Judges 


There is no circuit system in France. This, 
and the practice of having three judges sit to- 
gether, would imply more judges than under our 
system. While sittings in the smaller towns are 
spaced, so that court is open only one day per 
week, or one per month, one must presume that 
there is considerable loafing in small cities where 
the court is always open. 

There are about 4,200 judges in France. No 
data is submitted as to the number of justices 
of the peace because they constitute no prob- 
lem, being ineligible to promotion. 


Salaries Inadequate 


Very few judges in France receive adequate 
salaries. There are hundreds of provincial courts 
in which the judges receive the equivalent of $4 
per day, and this stipend is reached only after 
one promotion. Outside of Paris only the twenty- 
seven first presidents of the courts of appeal 
receive as much as $10.50 per day. While this is 
not relevant it is interesting to learn that lawyers 
are as rare as judges are plentiful. In 22 towns 


On a Ministry of Justice, 22 Va. L. Rev. 175 
(1935), and The Subjection of Judges to the Exec- 
utive; an Exhaustive Experience, 23 Va. L. Rev. 
745 (1937). 


(1934) only two lawyers were listed to practice 
before the bench of three judges; in 70 other 
towns there were but three lawyers. This an- 
omaly is presumably explained by the office of 
notary. 

, Politics and Promotion 


In this welter of underpaid judges a factor ab- 
horrent to us, is the presence in court of a rep- 
resentative of the minister of justice, who exer- 
cises an unknown influence over decisions, and 
reports to his superior officer, the minister, whose 
lists for promotion are always approved by the 
president of the Republic. We are told that the 
minister of justice may take into consideration 
the wishes of local deputies (members of parlia- 
ment) in making up his annual list for promo- 
tion. The size of the list, obviously, must de- 
pend upon resignations and deaths. 

The minister’s representative is always in 
court; he may take part in civil cases as well as 
criminal; he is above discipline by the court. He 
affords a potential domination of the judiciary by 
government. 

Another limitation of judicial independence is 
the law which prevents dissents. The court 
speaks always as a unit. 


How It Came About 


Of course such a judicial establishment was 
never consciously developed. The vast number 
of dissociated courts and judges goes back 
through the centuries, when the kings added to 
personal revenue by selling judgeships. There 
has never been a fundamental reform. The pres- 
ent system of choosing well educated young 
lawyers as judges represents a partial reform. It 
is said that “direct pecuniary corruption” is not 
chargeable to any judges. 

The political control is a relic of Napoleon's 
despotic rule. The small salaries are more or 
less chargeable to the large number of judgeships. 
The use of three judges together represents the 
good intention of giving a higher type of service 
in the courts of greater usefulness, and reducing 
the opportunity for individual error or misfeas- 
ance. The three judge trial bench is the French 
substitute for jury trial in civil cases. It will be 
remembered that in the late eighteenth century 
struggle for political freedom there was general 
adoption of jury trial in the more advanced 
European states. The civil jury disappeared in 
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time and to this day experiment is rife to obtain 
satisfaction from jury trial in criminal cases. 

A few years ago when some of our counties 
had no money to pay for jury service it was 
proposed that three judges serve in place of a 
jury. It is unfortunate that we did not have the 
benefit of such experiments. It has always been 
assumed that we cannot afford trial benches of 
three judges, but an experiment might show that 
the extra cost was offset by reducing the cost to 
parties and the state in the appellate field. We 
dare not risk appeals to a single judge, and 
should not. A decision by two trial judges out 
of three should be a great improvement, if only 
in increasing public confidence, and worth all it 
would cost. 

While Mr. Bacon shows that the ministry of 
justice has its agent in every courtroom, and is 
in a position to exert an evil influence on judges, 
it is impossible to believe that the ministry is 
disposed to take a hand in any ordinary cases. 
The most harsh interpretation is implied in the 
author’s articles but nothing factual is offered 
except the scandalous Stavisky case. We have 
no domination by prosecutors, but there is an 
undertone of discontent in this country over the 
influence exerted by the department of justice in 
our federal trial courts. No scandal is suggested; 
the department has probably acquired its influ- 
ence because administrative work was needed 
and the judiciary was not equipped with author- 
ity to act, or did not understand the need. 

We have heard a great deal about criminal 
procedure in the French courts. Competent stu- 
dents assure us that the extraordinary powers 
employed by the prosecutors and judges are not 
misused. While we could not adopt their meth- 
ods, and would not want to, we have reason to 
envy the results they obtain. They have no such 
crime problem as ours. The well disciplined bar 
doubtless helps to explain this. 

We are not told by Mr. Bacon that justice, 
from the citizen’s point of view, is not satisfac- 
tory. He devotes much space to two cases de- 
cided under the code very differently from our 
legal principles; the decisions were upheld by the 
highest court and are part of the law of France, 
but subject to correction, if desired, by the par- 
liament. 

It is doubtless the code itself which accounts 
for the prohibition of dissenting opinions. 


Judges Themselves Are the Victims 


The low pay for French judges and the desire 
for promotion may be assumed to subject the 
judges to the will of the law enforcement de- 
partment, but it appears reasonable to believe 
that the judges, far more than litigants, are the 
victims of the system, It must be presumed that 


a large share of the candidates for judicial 
office, being familiar with the system, take the 
examinations only because they have independent 
means. They are always free to escape by resig- 
nation. England has also a horde of judges— 
25,000 magistrates—who receive no pay at all, 
and who dispose of nearly all criminal cases. 
They are guided largely by the police. The only 
form of promotion is knighthood or a peerage, 
and these honors do not relieve them of their 
duties. 
Interpreting the Facts 


A consideration of the weaknesses of the 
French system should not induce one to offer 
apologies, on the one hand, or on the other, to 
employ the facts unwisely to our own situation. 
The French people know their system, and ap- 
pear to be unwilling to change it. We are only 
coming now to know our system. There is a pow- 
erful, and to a degree a proper tendency to exalt 
the judicial office, and to misplace blame when 
a supposedly perfect system yields dissatisfac- 
tion, which may explain our slowness. 

Mr. Bacon has heard of the proposals in this 
country to organize prosecution; specifically to 
place prosecutors under the direction of the at- 
torney-general. This is sometimes called creating 
a “ministry of justice.” The mere proposal 
alarms him. A serious criticism among us is 
that we may find no way to make the attorney- 
general function. 


English System Not Available to Us 


Mr. Bacon absolves the English judiciary of 
political influence by saying that the high court 
trial judges receive salaries which are sufficient 
and do not encourage ambition for advancement 
to the few exalted places with higher salaries. 
The county court judges accept their appoint- 
ments with the knowledge that there is virtually 
no precedent for promotion to the high court. 
This comparison does not avail us because all 
judicial appointments in England are from the 
barristers and are based upon long experience 
and proved competence in the trial of cases. 
Promotions to the few higher places permit of 
recognizing special judicial talent. 


Principle of Promotion 


In our situation promotion offers far more 
good than evil. It is true that the need for pro- 
motion stimulates judges in inferior courts to 
play politics, which causes Mr. Bacon to con- 
demn promotion, when he should instead con- 
demn the mode of selection. “In order to get 
good men for the lower courts, and to keep them 
good, it is necessary not to encourage them to 
hope for promotion , , . they must be made sure 
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of staying where they are,” is his mature con- 
clusion. But the work in the lower courts is the 
most oppressive and the least interesting and re- 
spectable, and at the same time of vital impor- 
tance if justice is to be administered according 
to our ideals. Even with ample salaries it is 
difficult to assure ourselves of really able judges 
for these minor positions, as experience has 
proved in a number of large city courts. To 
remove the hope of promotion would be a back- 
ward step, and would negative the strong prin- 
ciple of encouraging good work, of rewarding it, 
and of selecting for higher places judges who 
have demonstrated ability. 

We would doubtless achieve much if we placed 
no men on our appellate courts who had not 
served in the trial courts. An understanding of 
the tribulations of trial judges is good prepara- 
tion for passing on appeals. The fondness for 
meticulous adherence to technical procedural 
rules is a weakness of the trial lawyer, who often 
cannot shake it off when he becomes a supreme 
court judge. He is too much disposed to think 
of appellate courts as existing largely for this 
purpose. 

Promotion of judges goes far to reduce risks. 
If incidentally the promotions involve rewards 
for good service, need we fear? If there is any- 
thing untoward in promotion the fault lies in 
the manner and spirit in which it is done. When 
we shall have attained what we now strive for 
judges will be selected by agencies which have 
means for knowing the needs of the office and 
will naturally be inclined to experiment as little 
as possible. That will mean selecting for the 
lower courts lawyers who have had abundant ex- 
perience in the trial of cases and of promoting 
to the higher courts those who have demonstrated 
ability. 

Uncertainty of Tenure 


Mr. Bacon recognizes the evil of uncertain 
tenure. He recognizes the general excellence of 
New York State appellate judges and attributes 
it to long tenure. There should be added to long 
tenure the fact that the appellate division jus- 
tices are appointed by higher judges from the 
trial bench, which is promotion. They constitute 
a body of judges who are tested in appellate 
work, a body sufficiently large to aid materially 
in selecting able and experienced judges for the 
court of last resort. Promotion is no evil when 
selection is expert and responsible. 

It is easy to agree with our author when he 
says that our short terms and uncertainty of 
reelection constitute evils more or less compara- 
ble to those he finds in the French system. It 
may not be possible to show frequent misuse 
of the power given the French minister of jus- 


tice—Mr. Bacon cites only the Stavisky case, in 
which prosecution was long deferred because 
some of the highest officials were involved- 
but we can observe throughout our typical state 
system the ever present influence of politics. The 
necessity of judges subject frequently to election 
of keeping an eye out for the future, subjects 
the weaker ones to influence altogether different 
from that deplored in the French system, and 
probably much worse. And this comparison is 
not complete unless we remember also that we 
lose a considerable share of judicial experience 
in every political shake-up, and in some states 
there is a perpetual state of upheaval. We think 
first of the loss to the public service of experi- 
enced judges; there is also the loss of real in- 
dependence on the part of survivors; and a very 
severe loss in deterring worthy eligibles from 
assuming any such risk. 


A Life-Time Career for Judges 


Surveying this alien field with strong aversion, 
our informant apparently thinks that it is in- 
herently bad to train law students for the bench, 
as it is bad, in his opinion, to hold out promo- 
tion as an incentive to judicial ambition. The 
reader’s conclusion may be—that it depends. 

As for inducting law school graduates into 
inferior courts, it may be suggested that it would 
be, for us, a great blessing. We have not the 
embarrassment that France with its code raises 
in the mind of Mr. Bacon. He sees students of 
French law virtually memorizing the code, and 
accepting a philosophy of logic rather than facts. 
We should need a guiding rule, if we adopted the 
plan of supplying the inferior courts with law 
school graduates. The professors could easily 
supply that, for they would have already graded 
their students by well known means. But the 
ablest students would not accept unless there 
was assurance of promotion for those who de- 
served. Being a moot question only, it is hardly 
necessary to point out that our teaching of law 
fully conserves the common law attributes which 
Mr. Bacon misses among code trained judges. It 
would be a matter of pride to any state that 
could boast of no magistrates except those chosen 
only from graduates of accredited law schools. 

Thanks are due to our compatriot in Paris 
for the information and argument he has given 
us. It is possible, however, that he is not in- 
formed as to the more recently developed opinion 
in this country. We are no longer helpless be- 
tween the fear of executive appointment and life 
tenure on the one hand, and, on the other, all 
the misfits and losses involved in political selec- 
tion for short terms. These fears have stifled 
needed analysis for several generations. 

We see now a way to nominate several candi- 
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dates for the governor’s selection by a non- 
partisan and expert board, serving without pay. 
We can avoid inflexibility of tenure by leaving the 
question of an additional short term to popular 
vote, or to the same agencies that fill the office 
in case of a vacancy. We can plan for judicial 
integration, with self-government as to the as- 
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signment of judges, the regulation of procedures, 
and the correction of improper practices. 

No system in this complex field can stand or 
fall on a single virtue or vice. The French sys- 
tem of administering justice seems impossible to 
us, but it seems also to suit the French people 
better than ours suits us. 


Michigan Bar Gets Experience in Selection Campaign 


Officers of the Michigan State Bar, anxious to 
get the judiciary out of politics, attempted a 
short-cut via legislature this year, and suffered 
defeat. The opinion that Michigan was closer 
to fundamental reform in selecting judges than 
any other state appeared justified. The need had 
been dramatized in recent elections. Citizens and 
newspapers were ready to aid. But over-confi- 
dence led to a departure from well considered 
plans. Probably there is no substantial loss to 
the movement and understanding of political 
methods has been enlarged. 

The former State Bar Association had wrestled 
with the problem for several years and had settled 
the elements of a constitutional amendment. The 
plan provided for nomination by a commission 
composed of appointees chosen by the governor 
and the bar. Tenure was to be for good behavior, 
subject to removal for cause, the trial to be by 
the commission. 

Early in 1935 a conference of citizen associa- 
tions prepared to ask the legislature to submit an 
amendment and bar leaders cooperated in shaping 
a plan. It was provided that vacancies in all 
courts of records should be filled by executive 
appointment, terms to be ten years for the su- 
preme court and six years for circuit courts. The 
legislature was authorized to provide for retaining 
elections in such circuits or counties as might so 
determine on a referendum. Appointment was 
limited to candidates nominated by a judiciary 
commission composed of three judges selected by 
the supreme court, three lawyers selected by the 
governor and three laymen selected by the senate. 

The story of defeat of this measure in the sen- 
ate, with considerable detail, was published in this 
Journal (vol. 18, p. 167). Six years yet remained 
before the next election of circuit judges. It was 
defeat in a skirmish. 

In the same session the state bar bill was en- 
acted. The State Bar was found to comprise 
more than three times the membership of the 
voluntary association, which means that an over- 
whelming number of members were not informed 
as to thorough work previously done in this field. 
A first step of the State Bar commission was to 


submit a very extensive questionnaire to all mem- 
bers, without explanation or reference to the plan 
formerly worked out and approved. No report 
was submitted as to the balloting on this ques- 
tionnaire. The report of the judicial selection 
committee to the State Bar convention of last 
October was in accord with previous planning. 
(Mich. S. B. Jour., Sept., 1936, p. 210). The 
convention authorized the committee to prepare 
a constitutional amendment and endeavor to se- 
cure legislative approval. 

From that stage the commission assumed re- 
sponsibility. Two amendments were drafted, one 
for the h gh court and one for the trial courts, with 
supreme court tenure left to legislation and six 
year terms for trial judges. The governor was to 
appoint upon nomination by the judiciary com- 
mission, composed of the chief justice, the presi- 
dents of the circuit and probate judges’ associa- 
tions, three members appointed by the State Bar 
commission, and three laymen appointed by the 
governor, with staggered terms of six years. The 
plan of submitting judges’ names to the electorate 
at the end of a term was abandoned. 

An excellent feature was included by provid- 
ing that in each of the three groups in the judi- 
ciary commission there should be no more than 
two of the same political party. Another provided 
that circuit judges should be ineligible to any po- 
litical office during their incumbency, and for one 
year thereafter. 

On the other hand, the omission of an option in 
favor of the elective system for circuits and coun- 
ties, was a tactical mistake. Wayne county, with 
about one-third of the State’s population was 
strong for relief from judicial elections, but the ab- 
sence of such sentiment in most of the counties 
made legislative approval of the circuit court 
amendment very improbable. On top of that handi- 
cap was the asserted feeling of Wayne County 
circuit judges that this amendment was introduced 
merely for trading purposes. They were disap- 
pointed, if not actually hostile. 

The resolutions failed to get senate approval. 
There remains now an approach through the ini- 
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tiative, the more common method of amending 
the Michigan constitution. But the bar is by no 
means the only body interested in this reform. If 
it were there could be no progress. Success can 
come only through a citizen movement, and the 
State Bar obviously should begin to build by invit- 
ing civic and citizen groups of all kinds to form a 
federation and assume the work of circulating pe- 
titions for an amendment. The State Bar should 


not conceive itself as suited to the role of spear- 
head; it may counsel, but its scheme must be ac- 
ceptable to lay bodies. The work already done. 
and the experience had, adapt the State Bar to the 
position of adviser. 

Meanwhile experience is to be gained in Ohio, 
where the bar has enlisted citizen support for its 
plan, and expects to get more than 300,000 signa- 
tures to its petition by August first. 


Bar Is Indifferent to Its Greatest Opportunity 


Address by Mr. Harry Strozier Shows Some Georgia Lawyers Appreciate 
Need for Simplifying and Unifying Judicial Structure 


Twenty-eight years ago the American Bar 
Association gave formal approval to the prin- 
ciple of unifying the courts and integrating the 
judiciary in every state. No hostile argument 
has ever been presented. It must be assumed 
that every lawyer entitled to the privileges his 
profession enjoys understands the importance of 
efficiency in the administration of justice, and so 
of the need of an administrative organization of 
the courts. Not all are in a position to observe 
the waste of time and money now involved with 
our typical unorganized judicature. Only a 
minority of practitioners, probably, can appre- 
ciate the advantages certain to flow from reor- 
ganization of that department of state govern- 
ment of which they are most jealous. But nearly 
all smart under the contemptuous expressions of 
laymen, who do not know what is the matter, 
but are absolutely convinced that improvements 
are possible and that it is the clear responsibility 
of the legal profession to take the lead. 

The past few years have seen a remarkable 
movement on the part of the organized bar to 
shoulder bar responsibilities. With all the jobs 
assumed, however, we find least attention being 
given to the most fundamental of all reforms— 
one which is not inherently the most difficult, one 
which makes a clear appeal to all intelligent citi- 
zens, one which must eventually be accomplished. 
Of the thousand bar addresses delivered each year 
the number which even refer to the upbuilding of 
an efficient court system are negligible. Must 
we assume that this is because lawyers see no 
individual advantage in modernizing judicature? 
If so, the profession is shortsighted. It may 
be that the languid interest derives from the diffi- 
culty of amending constitutions. If so, there is 
only needed a few leaders to bring bar organiza- 
tions to see the need and to commit themselves 


to a practical stand, one which will surely attract 
lay support. To what end are we spending mil- 
lions every year to instruct tens of thousands of 
students in the political science departments of 
our colleges? 

For a quarter of a century the bar has been 
almost everywhere dormant as to its dominant 
interest. It is foolish to wait until in some for- 
tunate state—Washington, perhaps, or Ohio, or 
Georgia—visible progress has been made. It 
costs nothing to make a start. Even where 
there is no present basis for hope the legal 
profession owes it to itself and to the public, to 
take a stand, to make an issue. 

With this excuse the Journal presents the sub- 
stance of a significant address made in 1932 at 
a meeting called by the Institute of Public Affairs 
of the University of Georgia, by Mr. Harry 
Strozier, of the Macon bar.' 


How Stagecoach System Works 


Having first explained the principle of the uni- 
fied and responsibly administered judicial system. 
Mr. Strozier referred in some detail to causes 
for dissatisfaction on the part of both lawyers 
and laity. If Georgia is worse off than a majority 
of our states the difference is not great. 

“T am of counsel in a case now pending in the 
supreme court of Georgia in which litigation was 
begun in 1923. The case has been tried before 
three juries in the superior court and is now 
before the supreme court for the second time. 
If it is reversed again, as I think it ought to be, 
it may well last ten years more. 

“T filed a suit in a superior court of this state 
in October, 1925. It was tried before a jury, 
appealed to the court of appeals, decided by that 


1 Hearings on Judical Revision. Bul. of the 
Univ. of Ga., Vol. 32, No. 10 (Aug., 1932) 
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court about a year after it went there, and came 
back for a second trial three or four years after 
the first. No decision of any point in the case 
had been made. The issues were precisely the 
same as in the beginning. The plaintiff abandoned 
the case in July, 1930, because he was unable to 
bear the expense of prosecuting it further.” 

“I represented the defendant in a case filed 
in the city court of Macon on July 23, 1928. The 
suit was for damages for breach of a written 
contract. It was a simple case involving chiefly 
construction of the contract. There was no lost 
motion or delay on the part of counsel, every 
step being taken as soon as it could be. The case 
was tried twice in the lower court and twice in 
the court of appeals. It was ended on August 
29, 1931, more than three years after it was 
begun. 

“T leave tomorrow for a neighboring state to 
conclude a case begun in 1927. The main ques- 
tion in this case was decided by the supreme 
court of the state in other cases before the liti- 
gation began. The case, nevertheless, was tried 
three times in the lower court and three times in 
the supreme court. For five years it dragged its 
weary length along, notwithstanding the fact that 
every major question in it had been settled by 
court decision before it began. This was in 
another state, but it could have happened in 
Georgia. 

“These cases are typical. I could detail many 
more like them, as could any practicing lawyer 
with experience at the bar extending over a few 
years. Courts do not administer justice. They 
provide an arena wherein lawyers play a game 
in accordance with antiquated rules.” 

“These are the facts. They do not square 
with the ancient conception fostered by lawyers 
and believed by laymen that the law is something 
high and sacred and holy. Every lawyer is fami- 
liar with this conception so bombastically ex- 
pressed by the English divine, Richard Hooker, 
in the sixteenth century in these words: 


“‘Of law there can be no less acknowledged 
than that her seat is the bosom of God, her voice 
the harmony of the world. All things in heaven 
and earth do her homage—the very least as feel- 
ing her care and the greatest as not exempted 
from her power’.” 


Nothing Sacred About Law 


“This whole conception of the law is wrong, 
and this expression of it is the veriest buncombe. 
The law is not of God, but of man. There is 
nothing sacred about it. It is a human instru- 
ment made for human needs. And in so far 





2 Contra: “Law in the main is merely ex- 
pressive of what has been found to be socially 
expedient, although it is not always responsive 
to what seems to be socially desirable.” 
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as it does not adequately meet those needs it is 
a failure. The most casual student of the admin- 
istration of the law in this state must admit, 
I think, that the judicial system, judged by such 
a standard, is a failure. The problem is to re- 
deem the admin‘stration of justice from the 
reproach of injustice. And the solution is reform 
so broad and thorough as to amount to the virtual 
creation of a new system adapted to modern 
needs. 

“And now what of this question of consolida- 
tion of courts as part of the means of securing 
necessary reform of the judicial system? The 
proposal is to combine into one court under 
unified control, all the courts now ex'sting in the 
state. And, first, it is necessary to see just what 
courts we have in Georgia and to understand how 
they operate. 

“There are at present in this state ten different 
and distinct courts. There are three appellate 
courts, the supreme court and two divisions of 
the court of appeals, each of which constitutes 
a separate appellate court. There are thirty- 
three superior court c:rcuits in which is included 
for each county of the state a superior court 
exercising jurisdiction at law and in equity as well 
as general criminal jurisdiction. There are sev- 
enty-one so-called constitutional city courts, each 
created by a special act of the legislature with 
jurisdiction in misdemeanor cases and with varied 
civil jurisdiction. There are besides a few so- 
called grand jury courts, a few county courts, 
many justice courts, in several counties municipal 
courts which have taken the place of justice 
courts, and in each county a court of ordinary 
exercising jurisdiction in probate matters. 

“These courts are independent of one another 
except in so far as judgments of one are subject 
to review by another on appeal or writ of error. 
There is no central or unified authority charged 
with coordinating their work. Jurisdiction fre- 
quently overlaps. Some are congested, many are 
not. Some judges are overworked, others have 
little to do. There is no provision for equaliza- 
tion of work by interchange or shifting of judges. 
All courts are localized and unrelated. The waste 
of judicial power attendant upon such a hap- 
hazard system is incalculable. The system was 
devised and developed to serve the stagecoach 
age when justice was a matter of purely local 
concern. It is totally unsuited to the motor 
age in which justice has become a matter of 
statewide importance.” 

At this point the speaker dwelt on the “gross 
inequalities in the distribution of judicial work. 
In Atlanta there is one superior court judge to 
64,000 people, while in Savannah and Chatham 
county, the proportion is one to 105,000, and in 
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the Augusta circuit it is one to 110,000. To 
show the disparity in the rural counties he said 
the proportion in Alapaha circuit was one to 
45,000 and in the Blue Ridge circuit, one to 
103,000. No means exist for enabling judges not 
busy to assist those who are overloaded and in 
arrears. The consequences were then portrayed. 


Injustice Due to Bad System 


“Lack of such control, in addition to causing 
congestion and consequent delaying in disposing 
of litigation may, and does, also result in actual 
injustice in the trial and disposition of litigation. 
Thus, for example, a recent case from Macon 
was appealed and happened to go to the first 
division of the court of appeals. This division 
decided it in favor of the defendant, and the 
losing party succeeded in getting it to the su- 
preme court by certiorari. While it was thus 
pending, an identical case arose in Macon again. 
The second case was appealed also, and it hap- 
pened to go to the second division of the court 
of appeals. The second division, after trying in 
vain to get the supreme court to decide this case, 
decided it against the defendant, directly con- 
trary to the decision of the first division in the 
first case. Thereafter, the supreme court, which, 
of course, is the final authority, after having de- 
clined to review the second case, affirmed the 
judgment of the first division in the first case. 
The defendant in the first suit won his case. 
The defendant in the second suit lost his, though 
he was in an identical situation and though his 
case arose and was decided while the first case 
was pending in the first division of the court 
of appeals and in the final court of review. Thus 
is justice judically administered in Georgia! 

“That such a thing as this could happen is 
unthinkable. That it has happened in Georgia 
within the year is matter of record. The point 
is that it could not have happened if, instead of 
three separate and distinct appellate courts, each 
acting without relation to the others, Georgia had 
had one unified court with an appellate branch 
functioning not by piecemeal, but as a whole. 

“No candid and informed observer of Georgia’s 
judicial system at work will deny that it is unin- 
telligent and inadequate and that its results are 
unsatisfactory. The trouble is most largely with 
the system. Officials who operate it probably in 
most cases do as well as could be expected... . 


Hang-Over From the Middle Ages 


“In its essence our judicial system today is 
a relic of the Middle Ages.” In support of this 
statement Mr. Strozier told how Georgia had 
taken over the English system of judicature as it 
existed at the time of the Revolution, at a time 


when it was at its worst. There had been but 
little change in the English system from the 
thirteenth century. “We have done nothing to- 
ward organization of courts and judicial work. 
We have made no progress toward the centraliza- 
tion of power and authority that is necessary to 
anything more than rudimentary efficiency.” 

He then told of the long delayed reforms in 
England, and of the faint reverberation in this 
country twenty-five years ago. Since then the 
ideal has been: organization of the personnel of 
the judicial department; organization of the ju- 
dicial business; and organization of the admin- 
istrative business. 

“The cardinal idea . . is to use the whole 
judicial force of the state in doing its whole ju- 
dicial business, the purpose being to have spe- 
cialist judges rather than specialized courts.” 

Reaching the specific draft embodied in the 
constitution worked out by the Institute of Public 
Affairs Mr. Strozier continued: 


A Simple, Practical Organization 


“This article vests the judicial power of the 
state in a General Court of Justice composed of 
three departments, the supreme court, the supe- 
rior courts, and the county courts. The supreme 
court is the appeal branch. Appealable cases 
are transferred to it from the other branches for 
final disposition. The superior court is the im- 
portant court of general trial jurisdiction in both 
civil and criminal matters. The county courts 
function in divisions and are to do all judicial 
work not done by the other branches. 

“By this proposed article the chief justice of 
the supreme court is made the administrative 
head of the General Court of Justice. He is 
required to compile and publish an annual report 
showing the state of all judicial business. He 
may assign judges to any district and may name 
judges to serve in place of any judge who may 
be disqualified or incapacitated. He is the head 
of a judicial council whose duty it is to make, 
repeal, alter, and amend all rules of pleading, 
practice, and procedure in all branches of the 
court. 

“The general assembly is empowered to divide 
the state into not more than ten judicial dis- 
tricts. The judges of the superior courts in 
each district are required to elect one of their 
number as presiding judge. This official has 
general supervision over all county and superior 
courts in the district, can shift judges as the 
exigencies of business may require, and is given 
power, when in his opinion the ends of justice 
demand it, to transfer any case for trial to any 
place in the district. 


“The advantages of the English plan of or- 
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ganization as thus embodied in the proposed con- 
stitution for Georgia seem to me to be obvious. 
The plan provides a real judicial department. It 
saves waste of judicial power. It obviates need- 
less expense and eliminates unnecessary delay. It 
contemplates the sweeping away of technicalities. 
It insures proper supervision and control of ad- 
ministrative officers. It concentrates judicial 
power and responsibility. It is simple, direct and 
in accord with plain common sense. It will, I 
believe, achieve what ought to be the object of 
any judicial system, namely, the administration 
of justice. . . 

“T hope and believe that the consideration of 
this question and allied questions at the sessions 
of this Institute may mark the beginning of a 
real movement for judicial reform in Georgia. I 
urge upon you that such a movement will be 
most fruitful if this Institute and the senate com- 
mittee and the advisory committee will combine 
in an effort to have adopted as an amendment 
to the present constitution the entire judicial 
article of the proposed constitution. No half-way 
measures will do any good. The courts will 
whittle down to nothing puny reforms by piece- 
meal. Nothing short of rubbing out and starting 
over will afford any real relief. 


Will Lawyers Oppose Reform? 


“TI urge this upon the Institute and upon these 
committees because there are among you laymen 
who are interested in judicial reform. You need 
not expect anything from lawyers. Legal reform 
in England was accomplished, not with the sup- 
port of, but despite the bar. So will it be here. 
The Georgia Bar Association will discuss judicial 
reform at its meeting in June. It may adopt 
some measures looking toward real reform. But 
what it does will come to naught. Its member- 
ship is a minority of the bar, and the bar as a 
whole will do nothing to achieve reform, indeed, 
will oppose it. A few lawyers will be interested 
and will help, but not many. The majority, 
bound by precedent and blinded by tradition, will 


fight reform. And the creation of a real judicial 
system will await an earnest and insistent public 
demand.” 


Only Common Sense System Needed 


Fortunately the provincial jealousy and con- 
tempt for English justice no longer exists in this 
country. The excursion made to London by a 
thousand American lawyers obliterated a preju- 
dice which had existed long before the retreat 
from Concord and Lexington, and the planning of 
this was the crowning act of statesmanship in the 
career of the only citizen who has been both 
president and chief justice. But there is no 
obscurity in the English system. It is to be 
observed even better in Ontario, under condi- 
tions virtually identical with those in the states 
of the northern border. For that matter, this 
most significant reform need not borrow from 
any foreign country, but only from the ordinary 
practices of business organization and adminis- 
tration here at home. Our constitutions permit 
business outside of government to learn by trial 
and error. Within government the constitutions, 
virtually all of which contain more that is po- 
tentially harmful than of organic law, make an 
escape from error far too difficult. 

It may be then, that this fine example set by 
Georgians will not soon bear fruit. At least a 
duty has been performed. It may be that Georgia 


. will have to wait until other states have pio- 


neered, as is often the case. Two years ago, 
after Nebraska voters had approved the one- 
chamber legislature amendment, bills to permit 
the same change were introduced in twenty-five 
other state legislatures. If we can achieve a prac- 
tical kind of legislative organization, which legis- 
lates expertly and responsibly, it should be 
possible to expunge from state constitutions a 
deal of matters not properly part of such in- 
struments. But the bar has a clear duty and 
should not wait upon any contingency. It should 
proceed to set its house in order. The time 
devoted to lamenting lay criticism would suffice 
if rightly used. 





All that is necessary is for the courts having the power to 
admit to membership in the bar, to determine that sound consider- 
ations of public welfare require that the number of lawyers ad- 
mitted to practice shall not exceed a certain percentage of the 
population as determined by the last state or federal census. . 
The smaller the quota the finer will be the quality of the bar.— 
James D. Carpenter, Pres., N. J. S, B. (1934), 





Review of Judicial Council Reports* 


New York 


A comprehensive review of the third annual 
report of the Empire State council is too great 
an undertaking, and would not be justified be- 
cause so many matters dealt with are of local 
interest, though important. In the first 47 pages 
22 recommendations are set forth; there fol- 
lows 55 pages of tables. 

The basic act permits the council to amend 
rules and regulations concerning the keeping of 
court records, not inconsistent with any statute, 
so that there may be uniformity and opportu- 
nity for just comparisons. Under this power de- 
tailed rules have been made (page 46-7). 

The council has stressed from its inception of 
the importance of early trial. “From delay stem 
most of the other evils of our present judicial 
system, such as expense, uncertainty and com- 
plexity. More than seventy of the council’s rec- 
ommendations tending to their elimination have 
been put into effect by the legislature and rule- 
making bodies.” The council has much to show 
for its efforts in two years and now pledges it- 
self “to overcome, as far as is humanly possible, 
the obstacles that now stand in the way of a 
more perfect administration of justice.” Such a 
formidable job as court reorganization is not 
slighted. 

The council has the proud record of thirty-six 
recommendations adopted in 1936, fifteen being 
legislative measures embodied in thirty-six stat- 
utes, ten amendments to seven rules of civil 
practice, and eleven measures in fifteen changes 
in court rules and administration. 

Among the more interesting recommendations 
in this report are the following: five-sixths ver- 
dicts in civil cases (recently permitted by a con- 
stitutional amendment); prohibiting practice of 
law by certain public officers and employes; per- 
mitting respondent in a non-capital case to waive 
jury trial (a constitutional amendment now up 
for second passage). 

After two years of consideration by the coun- 
cil and several leading bar associations the rec- 
ommendation is now made that pre-trial proce- 
dure be established by rule of the appellate di- 
vision for the supreme courts in Bronx, New 
York or Kings counties. The recommendation 
is based in part on the success of this practice 
in Massachusetts. It is proposed that at the 





*In the last preceding number reports were 
reviewed of the judicial councils in the following 
states: Arizona, California, Connecticut, Indiana, 
Kansas, Massachusetts, Missouri and New Jersey, 


daily pre-trial call the justice will consider the 
following: 


1. The simplification and defining of the is- 
sues. 


2. Obtaining admissions of fact and of docu- 
ments. 


3. Limitation of the number of expert wit- 
nesses. 


4. The possibility of adjustment, compromise 
or settlement. 


The justice presiding at the hearing shall not 
preside at the trial of the action and after the 
hearing there shall be no adjournment except 
for cause thereafter arising not due to the fault 
of the parties or their attorneys. At the hearing 
cases will be set about two weeks ahead, and the 
day before trial is expected counsel shall be no- 
tified by the clerk, and again on trial day not 
less than thirty minutes before trial is expected 
to begin. 

Adoption of this simple and sensible practice 
will greatly relieve attorneys as well as stabilize 
calendars and shorten trials. It would seem to 
exorcize the curse of preliminary motions ad in- 
finitem, rampant for a generation or more in 
New York. 

In this JouRNAL’s last year report (vol. 20, p 
50) it was said that New York was “in a state 
of ferment over judicial reform.” This is still 
a mild description. There have been successive 
ferments in the past twenty-five years, and with 
little accomplished. But now there are real and 
rapid gains. This should be attributed to the 
fact that the judicial council conceives its mis- 
son to be dynamic. It tackles concrete prob- 
lems, small and large, makes recommendations, 
and submits its reasoning to a long list of bar 
associations and to the newspapers. To assist in 
this it has ample income and an able executive 
secretary. But whatever its finances it seems 
plausible to believe that every judicial council 
should adopt every available means for getting 
results. 

Chief Justice Frederick E. Crane, of the court 
of appeals, is chairman, Charles B. Sears is sec- 
retary, and Leonard S. Saxe is executive secre- 
tary. 

New Mexico 

The rules committee created by the New 
Mexico supreme court recommended various 
rules during the past year which were adopted, 
taking effect March 1 of this year. One rule 
especially deserves attention because its purpose 
is to relieve the state of part of the expense in- 
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volved in jury trial. If one party wishes to have 
trial to the court notice is served on the other 
party, who must deposit with the clerk the sum 
of $36, or be taken to have waived jury trial. An- 
other rule specifies the manner of serving process 
on the state in declaratory judgment proceedings. 


South Dakota 


The judicial council in this state is one of the 
most ambitious and vigorous in the country. It 
employs the annual convention of the State Bar, 
whose creature it is, for the exploitation and dis- 
cussion of its proposals, depending upon assent 
finally by a majority. When needed it also in- 
forms public opinion and interests legislative 
committees. 

Realizing that rule-making power in the su- 
preme court would greatly acelerate progress 
on a program which covers the entire field of 
judicature and procedure, civil and criminal, the 
council is greatly pleased to find this power rec- 
ognized, with the duty resting on the court to 
revise procedure as a part of the general revision 
of the codes. Such early accomplishment of a 
main factor in progress is evidently in consider- 
able part due to the activity of the council from 
the time it began with nothing more than an 
extended program. 

The matter of rule-making power and code 
revision is dealt with in a separate article in this 
number. 

Dean Marshall McKusick, of the University 
law school is chairman, and Judge Van Buren 
Perry is secretary. 


Texas 


The eighth annual report of the Texas council 
reveals much important work done and a deter- 
mination to cope with pressing problems. The 
council of fifteen has seven standing committees, 
and, nothwithstanding the embarrassment of a 
vast territory it has held many meetings, of two 
days each. Mr. M. N. Crestman, chairman, re- 
views the council’s previous most important pro- 
posals, giving precedence to three: the selection 
of judges, the rule-making power and bar integra- 
tion. 

“In addition to the three major elements 
grouped above, an ideal would be reached if also 
in due time the courts of Texas were unified 
into one system, and in fact wrought into one 
real department, with responsibility placed on 
one official, or a group thereof, for the dispatch 
of business and a finer result. If these three 
major elements could be obtained by the passage 
of the three bills submitted, then, in time, it is 
believed that a unified system may be obtained.” 

The council took its stand for bar integration 


two years ago, and submitted a brief act which 
is at this time in the hands of the legislature. 
As for getting judges out of politics, the pro- 
posal is to substitute precinct, district and state 
conventions. The Texas experience with primary 
nominations has had the common effect of dis- 
couraging some candidacies and of favoring can- 
didates who have the faculty and disposition to 
be all things to all voters. Under the convention 
system there would be a nomination by a two- 
thirds vote, after eliminating minorities if neces- 
sary, and if the final vote on two candidates 
does not result in a two-thirds majority, then 
both names are to be placed on the ballot. The 
plan applies to the district and all higher courts. 
Each of these three major proposals is forti- 
fied by extended argument and quoted opinion. 
Six draft bills are submitted, on the following 
subjects: protection of filed pleadings; change of 
venue on court’s own motion; bills of exception 
on motion made unnecessary; waiver of defects 
in pleading; restriction of use of writ of error; 
prevention of appellate dismissals on unsubstan- 
tial grounds; and prevention of such reversals. 
Forty-two pages of the report are devoted to 
the detailed minutes of the numerous council 
meetings held in 1936, with exhibits of drafts, 
and so forth, all being very informative to the 
judges, lawyers, legislators and public. The 
council is much encouraged by the adoption dur- 
ing the year of supreme court rules which will be- 
fore long put Texas on a par with the states 
having admission requirements up to the Amer- 
ican Bar Association standard. Heretofore ap- 
plicants having law school diplomas were admit- 
ted without examination, a plan which made a 
dumping ground, to a considerable extent, of 
applicants who had failed to pass examinations 
in other states. 
Mr. M. N. Chrestman is chairman, Mr. Harold 
A. Bateman, secretary. 


Utah 


In its report to the State Bar last December 
the Utah judicial council stated that the condi- 
tion of court calendars throughout the state was 
excellent. The only regret is that some judges 
“still have a tendency to hold matters under ad- 
visement instead of disposing of them rapidly. 
but this tendency is decreasing. The council sug- 
gests stronger language in the judical canon re- 
specting politics to bar the “making or soliciting 
payment of assessments or contributions to party 
funds.” 

Present projects respect law practice by dis- 
trict judges and free defense of impecunious de- 
fendants. 

The council finds its work greatly circum. 


scribed by lack of funds, The impression is cre 
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ated to an outsider that the State Bar is so fully 

equipped with committees that it does not rightly 

appreciate the value of a judicial council which 

has sufficient means to do a lot of serious work. 

In the recent legislative session the State Bar 

had a batting average of .250 on sixteen bills. 
Washington 

The Washington Judicial Council has to its 
credit several important achievements in the past 
year. Chief of these, doubtless, is the judicial 
retirement law, which is of such general interest 
throughout the country that it is covered in a 
separate article in this issue. The council con- 
sistently follows its policy of getting bar opinion 
as to proposals, and being guided by this opin- 
ion. Its activity and success in respect to su- 
preme court rules, which reduced the time be- 
tween conviction and final review orders in 
criminal cases by half, was told in this JouRNAL 
(vol. 20, p. 157). 

In the recent legislative session four of the 
council’s bills were enacted; concerning filling 
vacancies in the superior and supreme courts, 
juvenile courts and commissioners, declaratory 


judgment procedure, and probate law and proce- 
dure. 


Washington is one of the states having also an 
integrated bar and supreme court rule-making 
powers. As told in various recent articles the 
coordination of agencies is affording a sure ap- 
proach to court unification and reform in judicial 
selection. 

Judge William J. Millard is chairman, Mr. Al- 
fred J. Schweppe executive secretary, and Miss 
Clydene L. Morris, assistant. 


West Virginia 


It was largely through the efforts of the coun- 
cil in West Virginia that the bill to establish judi- 
cial rule-making power was enacted. The council 
acted in accordance with this measure by drafting 
standard rules of procedure, which were adopted 
by the supreme court with few changes. 

The council has been much embarrassed by a 
lack of funds, but is now assured of some aid by 
the governor, from his contingent fund. At pres- 
ent the agenda consists of a comprehensive study 
of the matter of jury instructions and of a study 
of juvenile court procedure. 

The Hon. Haymond Maxwell, of the supreme 
court of appeals, is chairman and Mr. Thomas B. 
Jackson is secretary. 


Courts Part of Spoils System in New York City 


In any very populous district there is not, and 
cannot be, any popular choosing of judges. No 
better illustration is needed of the tendency to 
cling to dogma, in the spite of obvious facts, than 
the vain hope that popular election of expert offi- 
cials can be made to work, by some hook or crook, 
in large centers. Ever since first demonstrated 
by Mr. Alert M. Kales, more than two decades ago, 
proof of the correctness of his analysis has been 
abundant. 

' There is no dividing line between populous and 
non-populous districts. In the most thinly set- 
tled district there are only a few voters capable of 
appreciating the qualifications needed for judicial 
office, and virtually no lay voters who are able to 
assess the talents of those available as candidates. 
But controls by lawyers, who for their own safety 
must exert themselves, often avail to make the sys- 
tem work, and under the worst system there still 
are instances of very competent judges being 
elected and retained. That the admired judges 
are so selected is no proof of the adequacy of the 
mode. They would be chosen under any system 
in any community which retains the fundamentals 
of self-government. Some such are regularly 


chosen in New York City, perhaps for political 
window dressing. 

But the tendency in recent years in New York 
has been toward more brazen pollutions of the 
judiciary. What we call, for short, political par- 
ties, but what in reality are conspiracies to con- 
vert government into personal spoils, exist solely 
for individual exploitation. Their army of sup- 
porters are rewarded from the public till and some 
part of the spoils are diverted to charity as a 
policy. Probably no large percentage of the “take” 
remains in politicians’ pockets, because there are 
so many “workers” whose election activities must 
be purchased. The bosses then, really pervert 
government as a means to power, and money is 
more a means than a sole object. This is as old 
as attempts at popular rule, but means have been 
discovered in some countries to divorce the will 
to power from money influence. This is pretty 
well accomplished under responsible party gov- 
ernment. 

There is to be a constitutional convention in 
New York beginning next April. There is no rea- 
son for thinking that responsible party govern- 
ment will be evolved. The politicians would oppose 
this most heartily. The status quo precisely meets 
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their needs. But the judicial scandals may result 
in substantial progress. In preparation for the 
event the state Chamber of Commerce has had 
made a painstaking survey of foreclosures in New 
York City over a period of several years. The 
depression gave the bosses a grand opportunity to 
batten on unfortunate owners and investors. Both 
the mode of procedure and the compliance of cer- 
tain judges are blamed. The Chamber has ac- 
cepted a policy long urged in these columns, that 
of providing in the constitution a practical method 
of selecting judges in the larger cities and leaving 
the accustomed mode for districts in which it is 
believed to be serving properly. 

With this policy it is possible to assay all pro- 
posals, which the Chamber’s committee has done. 
The choice would seem to lie between the plan now 
favored in a number of states, which provides for 
executive appointment from an official list of 
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eligibles together with indeterminate tenure, and 
the plan made conspicuous by Judge Edward 
Finch. Under this plan judicial nominations by 
parties would be subject to a veto by an official 
board. The theory is that the people could select 
such a board—or it could be appointed—and that 
its existence would go far to restrain politician 
exuberance. 

The choice of either of these modes, or any other 
worth promoting; would mean a hard fight against 
vested political interests. The bosses would fight 
one just as hard as another. It would appear then 
that the very best should be chosen, so that, in case 
of failure, there would be established a public 
standard from which retreat would not be possible, 
nor apologies necessary. 

The Chamber’s committee report is thorough 
and long. A very good condensation of it appears 
in American Bar Assoc. Journal for July. 


Prosecution in Aid of Racketeering 


Special Prosecutor Thomas E. Dewey has se- 
cured sixty-two convictions of racketeers from 
sixty-two indictments. Admitting that this bril- 
liant record is a personal triumph, there has been 
further analysis of the situation in New York 
City. Attorney Charles Gordon, writing for The 
Panel (vol. 15, no. 2) shows conclusively that a 
special prosecutor has an advantage in being free 
from politics, and free to select able assistants. 
He refers to grave abuses in the prosecutor’s of- 
fice in city and state “which cannot be cured by 
superceding or removing individual district at- 
torneys.” 

To be brief, it is the complete political control 
of the office which explains its aid to crime. This 
is the central and most poignant of all the rack- 
ets. Because prosecution is weak a host of profit- 
able rackets exist, and the control of prosecutors, 
while yielding no direct cash returns, is respon- 
sible for all rackets. Politicians firmly en- 
trenched control appointments nominally made 
by the prosecutor, and so control, in great meas- 
ure, the work of the entire force. The Lawyers 
Security League found that twenty-six of the 
twenty-seven assistants to the Kings County dis- 


trict attorney were active members of “political 
clubs.” This permits of assigning prosecution of 
serious cases to kid lawyers who have been in 
practice only a year or two. 

Here we may diverge from Mr. Gordon’s ar- 
ticle to say that young lawyers seek such ap- 
pointments as the quickest means for learning 
trial work and strategy, and they are accepted 
because they will serve for a pittance. And if 
one were to investigate the background of a 
group of unprincipled defenders of criminals, he 
would find that a considerable percentage got 
their training at public expense. 

Mr. Gordon finds the present system of po- 
litical prosecution entirely unreformable. Rack- 
ets produce millions and can control what we 
call “politics,” having perverted a good term. 
He suggests the selection of prosecutors through 
“a competitive civil service system.” It may be 
suggested that further analysis of the needs of 
government will indicate control of prosecution 
by the state’s highest officers, and beyond that, 
certainly, for their inclusive organization and su- 
pervision. With a real foundation, civil service 
selections may help. 





Justice in the minor courts—the only courts that millions of our 
people know—administered without favoritism by men conspicuous 


for wisdom and probity is the best assurance of respect for our 
institutions.—Charles E. Hughes (1916). 





Record of Efficiency in Reviewing 


Appellate Department in Los Angeles Court Develops Prompt and Eco- 
nomical Procedure—Appellate Problems Solved 


To what institution do lawyers give the full- 
est measure of respect? What institution ap- 
pears to be the chief cause for lawyers’ grum- 
bling? Answer: the appellate court, either inter- 
mediate or supreme. This cannot be measured 
and proved, but it is not without plausibility. 

It is submitted that lawyers want to revere 
the courts of last resort, and the main reason 
for difficulty lies in a formalism of structure and 
procedure which has grown up and so monop- 
olized its field that no other possibilities occur 
tc the practitioner. The reviewing courts are 
lofty and remote, they are hedged about by many 
artificial rules, and they are magnificent in their 
superiority to one of the essential factors in 
the business world—time. 

It was not always so in our territories and 
states. Reviewing in an early stage of develop- 
ment was simple and direct, and afforded less 
grounds for grumbling than has been the case 
under the over-developed system now common. 
Over and over it has been told how simplifica- 
tion and informality, with no sacrifice of cer- 
tainty, was won in England. Canada could afford 
an equally striking example if we should con- 
descend to study the provincial systems. What 
we need evidently are examples here at home. 

A good deal has been said on the organization 
of the reviewing tribunals. There has been no 
controversy, and still the principles expounded 
do not seem to affect professional opinion seri- 
ously. Some progress has been made in avoid- 
ing intermediate appellate courts in certain 
states, and the system of divisions of a supreme 
court is to be credited for this. There is en- 
couragement in the efforts made in a number of 
states to avoid long delays. In the past fifteen 
years the record is much improved in this re- 
spect. The high courts have found a saving of 
time through better administrative methods. In 
Oklahoma heroic efforts have been made, with 
much profit, the supreme court being assisted by 
trial judges and groups of lawyers. Especially 
in respect te criminal appeals there is a disposi- 
tion to shorten various stages preceding the final 
hearing. 

And yet there are few signs that either bench 
or bar are prepared to grapple realistically with 
this problem. It is, of course, one of political 
science, but no progress can come except through 
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understanding and efforts on the part of lawyers 
and judges. 


A Striking Example in Los Angeles 


This by way of introduction to a striking ex- 
ample of simplicity and economy—an example 
no less significant because it involves limited 
jurisdiction. Early in 1926 there was organized 
the municipal court of Los Angeles, with twenty- 
four judges. In this Journal (vol. 9, p. 36) a 
description of the court by Mr. John A. Good- 
rich was published after the state constitution 
had been amended, the legislature had passed 
a general law and the county and city of Los 
Angeles had granted a charter and adopted an 
ordinance. Civil jurisdiction was limited to 
$1,000, but subsequently the amount was 
doubled. Criminal jurisdiction extended to mis- 
demeanors. The article cited indicated consider- 
able dissatisfaction with the plan, the ideal being 
but one trial court for any political subdivision. 
Judge John Perry Wood, then on the Los An- 
geles superior bench, expressed the view in a 
published article that the disadvantages of the 
system outweighed its advantages. However, ad- 
ministrative controls and the system of review 
which was developed, has made this inferior 
court extremely useful. 

Since 1929 appeals have been heard by a de- 
partment of the superior court, comprising three 
judges. Presiding Judge Hartley Shaw, to whom 
we are indebted for the information which fol- 
lows, has served in the appellate department 
since its inception, except for one year, 1933, 
when he was presiding judge of the superior 
court. His colleagues at this time are Judges 
Edward T. Bishop and B. Ray Shauer. 

Judge Shaw’s letters to the Editor began with 
the intention of correcting a statement made in 
this Journal (vol. 20, p. 56) that the appellate 
department “receives no briefs, but relies wholly 
on oral arguments.” Readers who will peruse 
and reflect on the information given by Presid- 
ing Judge Hartley Shaw may get a refreshing 
view of successful procedure on review. 


Points and Authorities Submitted 


“The rules under which we operate require 
that in every appeal each party shall file points 
and authorities, the contents of which are de- 
scribed in the rules as follows: “The points and 
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authorities shall state concisely and separately 
the propositions of both law and fact relied on 
by the parties, with references by page and line, 
if possible, to the parts of the record supporting 
such propositions of fact and citation of the au- 
thorities for such propositions of law, but shall 
not contain quotations or extracts from the rec- 
ord or from legal authorities.’ 

“The provision of this rule regarding quota- 
tions is frequently violated, but if the violation 
is not too extreme it is condoned and we per- 
mit the points and authorities to be filed. These 
points and authorities must be filed before the 
time of argument, and we do welcome argument 
in all cases, and permit the parties to make such 
argument as they see fit, but our experience is 
that in a large number of cases—regarding which 
I have no statistics as to numbers, but which I 
would estimate to be very nearly one-third of 
the cases—the appeals are submitted on points 
and authorities without oral argument, on stipu- 
lation of the parties. Sometimes in cases where 
such a stipulation is tendered the court requires 
an argument where there appears to be some 
point which needs further elucidation. 


Abstracts and Conferences Important 


“We are able to do this because before each 
calendar the cases upon that calendar are con- 
sidered by the court. Each case is assigned to 
some member of the court who reads the record 
and makes a brief abstract of the nature of the 
case and the points made. The court then holds 
a conference at which all the cases are con- 
sidered in the light of these abstracts, and fre- 
quently the records themselves are read, so that 
at the time of argument we are familiar with 
the cases and the points involved. 


Use of Original Papers 


“We have no printed records but everything 
is typewritten, and the original papers used in 
the lower court are forwarded to us so far as 
possible, instead of having merely copies thereof. 
This includes the judgment roll, all exhibits, 
orders and everything else that may be in the 
custody of the clerk and which is properly re- 
ferred to in the bill of exceptions or reporter’s 
transcript.” 

This procedure was not evolved until after 
Judge Shaw had heard all civil appeals for about 
one and one-half years. Finding the preparation 
of the records inadequate, he prepared in col- 
laboration with Judge Henry M. Willis, a re- 
vision of the statutory practice (sec. 988b, code 
of civ. proc.). The suggestion came from the 
English practice and no objection was raised in 
the legislature. 

“The same practice now prevails in criminal 


cases by virtue of judicial council rules effective 
July 1, 1936. . . We have found the practice sat- 
isfactory and have had no difficulty so far as I 
have heard about the loss of papers. . . I per- 
sonally find it much more convenient to look 
over this sort of a record than the one which 
came up under the old plan, by which all papers 
in the clerk’s office were copied by him, and 
fastened together so there was no way to tell 
where one left off and another began except by 
turning the individual pages. Now, when I am 
hunting for any paper it is easy to find, because 
of the custom of the attorneys here of putting 
covers around their documents. . . This system 
also saves the parties a large amount of expense 
in making the typewritten copies and saves time 
in the preparation of the record. 

“Our records are for the most part short and 
this is one of the reasons why we are able to 
dispose of a volume of work considerably greater 
than is handled by most courts of higher appel- 
late jurisdiction. We have had, during seven and 
one-half years of experience, two _ reporter’s 
transcripts of about 1,000 pages, but they sel- 
dom reach 200 or 300 pages. Many cases come 
up on bills of exception not exceeding ten pages.” 

The appellate department’s jurisdiction in- 
cludes all appeals to the superior court except 
those which require a retrial, notably the civil 
appeals from justices’ courts. While there are 
criminal cases appealed from justices the bulk of 
the cases are municipal court cases involving not 
more than $2,000, some equitable suits being in- 
cluded. During a nine month period in 1936, 43 
percent of the cases did not involve money, and 
29.8 percent involved less than $500. The op- 
portunity for economical review of the cases in- 
volving small amounts, under this system, is one 
not open to litigants in most jurisdictions. “We 
often find,’ Judge Shaw says, as difficult ques- 
tions of law and procedure presented in appeals 
involving the smaller amounts of money, as in 
those involving the larger sums.” 


Prompt Administration of Justice 


Sessions for the hearing of appeals are held 
weekly. Civil appeals go on the next calendar, 
to be reached not more than seventeen days 
later, immediately upon filing; criminal cases go 
on a calendar to be reached in four days. Data 
collected for the period between Jan. 1, 1932 to 
June 1, 1933 are reported as follows: 

“In civil cases the average elapsed time from 
the filing of the appeal to final decision was 
46.87 days, the average time from date of sub- 
mission to date of decision was 24.29 days, and 
183 cases out of 773 were decided on the day of 
submission. In criminal cases the average time 
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from the filing in this court to final decision was 
17.22 days, the average time from submission to 
decision was 6.1 days, and 102 out of 190 cases 
were decided on the day of submission. . . We 
began the work of this department with the be- 
lief that justice should be administered as speed- 
ily as possible, and we feel that we have reason- 
ably accomplished that purpose. 


Oral Arguments Welcomed 


“In criminal cases the points and authorities 
are exchanged at the time of argument, and if 
reply is deemed necessary by either party he 
makes it in argument, or may obtain leave to 
file his reply later. . . We welcome arguments 
and permit the parties to take whatever time is 
necessary. Questioning by the court sometimes 
brings out points which have not been con- 
sidered. This is possible because of our system 
of conferences. Our figures show that of cases 
submitted from Jan. 1, 1936 to Apr. 22, 1937, 
335 cases were argued and submitted, and 195 
cases were submitted without argument, which 
means that 37 percent were not argued. In 
those not argued were cases in which counsel 
stipulated to a submission on their points and 
authorities, and also a considerable number of 
cases which the court ordered submitted without 
any appearance.” 


Conferences Immediately Precede Hearings 


The conferences are held on the afternoon 
preceding hearings. The abstracts previously 
made by the judges, and the actual files, being 
at hand, the cases to be heard are discussed, and 
on the following day the court is in a position 
to question counsel as to matters which call 
for consideration, and arguments are sometimes 
requested when counsel are ready to submit 
without argument. At the conference which fol- 
lows argument many of the cases just heard are 
decided “and often the shorter decisions are 
written and signed.” 


Freedom as to Opinion Writing 


“The rules under which we operate state that 
we shall not write opinions except in cases in 
which we deem it advisable to guide the lower 
court where a cause is returned for a new trial, 
and except where public interest justifies. Con- 
sequently we have written for publication dur- 
ing the period between September 10, 1929 to 
March 31, 1937, only 96 opinions, or 1.8 per- 
cent of our total output. We write a good many 
of what we call memorandum opinions. These 
are not given out for publication but occupy one 
or two full pages of typewriting and sometimes 
are considerably more extensive. They are writ- 
ten for the benefit of the parties and often 


assume such knowledge of the facts that no one 
else could well understand them. During the 
same period 851 of these memorandum opinions, 
constituting 15.8 percent of the total number of 
opinions, have been written. 

“Another form of decision is called the mem- 
orandum decision, which is short enough to go 
at the bottom of a printed form used in writing 
up our judgments, with a limit of about fifteen 
lines of typewriting. In the period named we 
have put out 2038 of these or 37.9 percent of 
the total. Another form of decision gives no 
reasons whatever but they are not used in re- 
versals, when reasons must be given. Of these 
there were 2391, or 44.5 percent. This number 
includes all dismissals. 

“During the period mentioned we have made 
a total of 5372 decisions, of which 3045 were 
affirmances, 1466 were reversals, 852 were dis- 
missals, and 9 were other disposals. There were 
about 500 cases dismissed for want of prosecu- 
tion, which were taken before the organization 
of this appellate department, and were, early in 
its history, dismissed in order to clear our rec- 
ords. 

The Principles of Appellate Work 


Those interested enough in a great problem, 
concerning which little progress has been made 
in many decades, may pardon a little additional 
comment. The example is none the less per- 
suasive by reason of the fact that no cases 
appealed involve more than $2,000. The prin- 
ciples remain the same, regardless of the size of 
the claim. This is not to say that cases involving 
very large sums may not sometimes involve more 
extended records and require longer study. For 
such cases there is even more the need for eco- 
nomical and practical application of the time of 
the reviewing judges. 

The principles, it may be suggested, briefly 
and not inclusively, are: 

Selection of the members of the appellate 
court from a trial bench. Such judges know 
what trials are, far more than lawyers elevated 
from practice. They expect to return to trial 
work. They are not put on a pedestal for wor- 
ship; they are set a specific task, arduous, but 
interesting. 

Freedom from ironclad rules. Profuse pre- 
scriptions hamper able judges and cannot make 
able judges of ordinary ones. Procedure should 
be the outgrowth of experience. A workable 
code cannot be constructed by piece-meal legis- 
lation. Judges obliged to create the procedure 
under which they work are more reasonable and 
amenable than legislatures. Opportunity for ex- 
periment and adjustments is essential. 


The Los Angeles experiment started with no 
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greater advantage than an intelligent judge, who 
had a standard of efficiency and was willing to 
learn from any source. He was fortunate in ob- 
taining enactment of a necessary rule to imple- 
ment his method. Why it is that a legislature 
can tell the judges of an appellate court what 
shall be prescribed by way of record or other- 
wise for the successful operation of the review- 
ing function is a question for the pundits to 
study. Either it is justified by construction of 
the state constitution (a function of the highest 
reviewing court), or it is sheer usurpation. 
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The development of this tribunal has been 
evolutionary. The power given the state judicial 
council to make rules must be credited in part 
for success. The dogma that the legal profession 
of the country must have forever the last syl- 
lable of every appellate opinion is proved to be 
undefendable. 

There were a good many steps in the evolution 
of this appellate department. They could not be 
repeated in another jurisdiction, and ought not 
to be required. But the principles are sufficiently 
tested and proved, and they are not patented. 


Need for Bar Integration Is Imperative 


If There Is to Be Any Organization of the Bar, President Pryor Says, It 


Should Be Adequate to 


The forty-third annual convention of the Iowa 
State Bar Association received from its presi- 
dent, Mr. J. C. Pryor, a scholarly address de- 
voted to the subject of bar integration and the 
power under the constitution of the lowa supreme 
court to sponsor by rule such an organization. 

The Iowa State Bar Association was not among 
those to react speedily to the bar organization 
movement, but since 1931 it has been strongly 
committed. President Pryor devoted much of 
his address to a thorough discussion of authori- 
tative decisions concerning the duty and power 
of the highest state court to concern itself in 
all respects with the affairs of its bar, as a part 
of the judicial department. The relation exist- 
ing between the judiciary and the practitioners 
goes back beyond history in all older nations. 
The two agencies are always coupled and com- 
plementary and the bar always has had its duties 
to the courts and the courts their powers in re- 
spect to maintaining the bar as a necessary instru- 
ment of justice—maintaining it at a level 
commensurate with needs. 

The address deals with the established au- 
thority of the courts in respect to admission, 
discipline, disbarment and reinstatement, and the 
share of power which the legislatures may exer- 
cise in these matters. Relating then the history 
of bar integration generally, and the Iowa bar’s 
adherence to the principles of bar self-government 
under rules and supervision by the highest court, 
President Pryor presented the recent history of 
the bars so constituted in Kentucky and Mich- 
igan. From this point the address is quoted in 
full. 

Argument for Organization by Rule 


In the meantime the idea that this matter of 
the organization and regulation of the Bar is 


Present Day Situation 


one calling for the exercise of power by the judi- 
cial, rather than the legislative department of 
government had been gaining ground. The Mis- 
souri supreme court adopted rules, organizing bar 
committees in the various judicial districts of the 
state and imposing an annual license fee upon all 
persons admitted to practice law. That court 
later also established a judicial council, something 
which had been done elsewhere only by legisla- 
tive act. At the same time, the court increased 
the license fee so as to properly finance the work 
of its judicial council. 

The Kentucky court of appeals, in a decision 
on November 6, 1936, reviewing the findings of 
the state bar board in a disciplinary proceeding, 
dealt in a very interesting way with the con- 
tention that the integrated bar act was unconsti- 
tutional. It was claimed that, contrary to the 
state constitution, it gave to the court jurisdiction 
not of an appellate character; and that, more- 
over, it was an unauthorized delegation of legisla- 
tive authority. The court pointed out the dis- 
tinction between its status as a “governmentally 
created machine as an implement of government”’ 
and “what it may do when functioning in dis- 
charging the purpose of its creation.” It said: 


“The institution called a court is a governmental 
machine, created by the people of the sovereignty 
for the accomplishment of an essential purpose in 
the preservation of civilized society. That pur- 
pose, briefly stated, is to investigate and adjudicate 
controversies between citizens when they are un- 
able to amicably adjust them; and between citizens 
and the government, or some of its subdivisions. 
The principles upon which such adjustments are 
made are supposed to be rooted in the soil of un- 
alloyed justice. The means employed in the per- 


formance of the work of the machine (designated 
as a court) in reaching its conclusions (designated 
as judgments) are prescribed by the laws of the 
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sovereignty. We have stated that the gov- 
ernmental machine called a court occupies two 
statuses, one as an inactive machine, and the other 
as an active one. Under its organization it is pre- 
sided over and managed by an officer or officers 
called a judge or judges. It is his, or their, duty 
to keep it in repair and effective working order so 
that it may accomplish its work when it becomes 
active in the prescribed field for its operation and 
within the limitations imposed and described as its 
‘jurisdiction’. The attorneys or members of 
the bar are assistants to and parts of the govern- 
mental court machine. Their positions as such are 
not held by inherent right. They are entitled to 
become such only when they possess prescribed 
educational and moral qualifications. The law in- 
tends that they should continue thereafter to main- 
tain them, and especially must they preserve their 
moral qualifications. If impairment thereto, or total 
loss thereof is permitted to occur, then the judicia! 
or governmental machine becomes impaired and in- 
efficient to that extent and a condition is created 
when its maintainer should in the exercise of his 
power and authority, as well as his duty, make the 
necessary corrections. What may be necessary to 
be done in the performance of that task depends 
upon the extent of the defect. The facts might de- 
velop a situation where it would only be necessary 
to oil the machine by administering a reprimand to 
the accused member, or it may be necessary, in 
order to restore the defective part of the machine, 
to administer a limited suspension of him, or the 
defect may be so aggravated as to require the en- 
tire removal of the defective part which is ac- 
complished by absolute disbarment.” 


The court concluded that the reference to its 
“jurisdiction” in the state constitution had refer- 
ence to what may be designated as “adversary” 
litigation ; that 


“the word ‘jurisdiction’ as so appearing in that 
section of our fundamental law was, as we are 
convinced, never intended to embrace an inquiry of 
the kind and character now under consideration, 
and which we have hereinbefore endeavored to de- 
scribe. On the contrary, the activity of the court 
in such inquiries is necessarily inherent and its ex- 
ercise is frequently referred to as ‘inherent juris- 
diction.’ It so necessarily adheres as incidental to 
the preservation of the continued existence of the 
court, and its prestige, dignity, and respect—each 
and all of which would become destroyed because 
of the impotency of the court to act—if such power 
and authority did not exist.” 


In dealing with the contention that the integrated 
bar act was an unauthorized delegation of legis- 
lative power, the court observed that the con- 
tention had been answered in that part of its 
opinion which I have quoted, but went on to 
say: 


“To follow counsels’ contention to its logical con- 
clusion would result in an absolute denial of any in- 
herent power whatever in courts to prescribe and 
adopt any method of procedure in conducting in- 
quiries of the nature here involved, to discover 
whether or not any of the parts of its machinery 
has become in any way contaminated. Therefore, 
if the legislature should for any cause fail to do 
so, the court would be paralyzed and helpless to 
remedy its threatened destruction. Surely, our 


laws are not so framed, nor former interpretations 
thereof so made as to make possible any such con- 
dition.” 

A few days later, in another case attacking the 
integrated bar act, the same court said: 


“The power of the court to regulate the conduct 
and qualifications of its officers does not depend 
upon constitutional or statutory grounds. It is a 
power which is inherent in this court as a court- 
appropriate, indeed necessary, to the proper admin- 
istration of justice. That we have, in deference to 
the bar integration act, set up a standing board of 
commissioners and machinery to conduct and report 
investigations concerning the conduct of attorneys 
does not alter the fact that we are but exercising 
an inherent power.” 


The Bar as Administrative Agency 


I have tried herein to show that the inherent 
power of the court in its relation to the bar in- 
cludes the power to do all of those things, which, 
added together, means the organization of the 
members into an all-inclusive body with a form 
of government consistent with representative 
democracy, in short, an integrated bar. Such a 
bar would constitute an administrative agency of 
the supreme court of Iowa for the purpose of en- 
forcing such rules as may be prescribed, adopted 
and promulgated by that court. It would be 
recognized for what it is, a part of the judicial 
department of the state. By the imposition of a 
license fee upon all persons admitted to practice, 
ample funds would be available for administering 
the rules and for the execution by the recently 
appointed judicial commission of the work it is 
expected to do.' The bar would be given the 
machinery, which it does not now have, whereby 
it could have a part in the determination of the 
personnel of its membership. When it is charged 
by the public with the responsibility for the con- 
duct of its members, the bar would not be help- 
less, as it now is; but, through its own commit- 
tees, charges could be investigated and the ac- 
cused vindicated or punished. The bar would 
have prestige and influence, such as it does not 
now possess. All lawyers being in fact members 
of the state bar, the funds of the organization 
could be used for the purposes of the organiza- 
tion and not expended, as is to a large extent the 
case now, in an effort to keep the organization 
alive and to keep its members active. I referred 
to the creation of the supreme court judicial com- 
mission. ‘That was indeed a notable example of 
the exercise of the court’s inherent power. Within 
the past year, our court, again through the exer- 
cise of its inherent power, has recognized the bar 
in adopting a rule under which all applications for 
reinstatement to the practice are referred to this 

'The creation of a permanent judicial council by 
the Iowa supreme court was reported in this 
JouRNAL, vol. 21, p. 16. 
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association and to the county association par- 
ticularly interested. I am sure that these for- 
ward steps taken by the court are appreciated by 
the members of this association. 


“The Past Is Prologue” 


On one of the pillars of the new archives build- 
ing in Washington is the inscription, “The Past 
is Prologue.” I, for one, earnestly hope that 
what our court has done in the recent past is but 
the prologue to the full exercise of its inherent 
power in its relation to the bar. The integrated 
bar has now demonstrated its advantages over 
the voluntary association in nearly half of the 
states. The idea has the support and endorse- 
ment of the American Bar Association, the 
American Judicature Society, and law teachers 
and eminent lawyers everywhere. This associa- 
tion has several times gone on record in approval 
of the principle involved. I am entirely con- 
vinced that the present trend toward bar integra- 
tion by rule of court is in the right direction; 
that the reason for it is sound and based upon 
fundamental doctrines with respect to judicial 
power in relation to the bar. As no doubt most 
of you know, your executive committee, during 
the current year, after a careful consideration of 
the matter, approved a proposed set of rules to 
be submitted to the court. After these rules had 
been likewise considered and further approved 
by the supreme court judicial commission, they 
were submitted to the court. No action has as 
yet been taken. It is, of course, contemplated 
that changes may be made in the rules submit- 
ted for the court’s consideration. Furthermore, 


just as is true of any rule, the court can change 
these rules at any time after adoption. In this 
connection, I think it is my duty to strongly urge 
the members of the bar, whether or not they are 
members of this association, to advise the court 
of your views upon this matter, which is of such 
great importance to the profession. I feel con- 
fident that the court will welcome an expression 
of opinion from any member of the bar. 


Integration Need Is Imperative 


If you are of the opinion that the administra- 
tion of justice needs no improvement or cannot 
be improved; that the practice of the law in 
this state is all that it should be; that the opinion 
of the public as to lawyers and law practice is 
either satisfactory or of no consequence; that 
the lawyer’s influence and prestige are all he 
should expect and that there is no need for eleva- 
tion of the standing of the profession and the 
courts, then you will no doubt conclude that there 
is no need for this project. If that is the case, 
then I think you may as well conclude that there 
is no need for this voluntary association, except 
as a social institution; for my observation has 
established in my own mind the firm conviction 
that the real work to be done today by the bar, 
as a profession worthy of its great traditions, 
simply cannot be accomplished through this type 
of organization. To accomplish it, we must have 
the interest, the active assistance, and the finan- 
cial support, not merely of a part, but of the 
entire bar of the state, working together under 
the guidance of the supreme court, whose officers 
we are. 





Legislative regulation of the details of judicial procedure is 


bald usurpation of the function of the courts. 


To restore the 


rule-making power to the courts where it logically belongs, is to 
strike the fetters from the hands of the courts. When that is done 
we shall have made a long step towards the goal of uniform and 
simplified procedure.—John B. Winslow, C. J. (1919). 





Pretrial procedure has much the same relation to trials as the 
diagnosis of a patient has to his cure. If a doctor can find out 
exactly what is the matter with a patient, the cure is most often 
assured. If a judge can find out exactly what is the matter in 


a case, a correct decision will generally follow.—From report of a 
special committee of the Texas Bar Association, adopted unanimously. 
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Washington’s Judicial Selection Plan 


Reporting to the recent convention of the 
Washington State Bar its committee on judicial 
selection said that, “due to the usual turmoil 
existing between the branches of the legislature” 
no action was taken, that the committee had not 
expected action, and were undaunted, but were 
certain that to succeed the State Bar would have 
to put all its forces into operation. The com- 
mittee also reported that the draft measure, in 
the preparation of which much talent was en- 
listed, is the best that can be produced for that 
state. 

What is considered best for Washington is a 
matter of interest in all states. While there are 
certain definite principles involved there are as- 
suredly a variety of ways of utilizing these prin- 
ciples. Perhaps the best plan for selecting judges 
in any state is the plan which incorporates the 
principles of responsibility and knowledge, and 
at the same time is most likely to win approval. 

Knowledge includes knowledge of the needs of 
the office and of available candidates. Responsi- 
bility implies first choice by a group which can 
acquire full knowledge and has no partisan en- 
tanglements. 

The Washington plan measures up to this 
standard and yet differs from excellent plans 
made in other states. Selection is entrusted to 
a judicial commission comprising the governor, 
the president of the State Bar, the six other 
members of the Bar board, and three laymen 
to be appointed by the governor from districts, 
the latter to hold office for three years, but not 
for more than two terms. Judicial terms of office 
remain as at present, six years for supreme 
court judges, four years for superior court judges. 


The choice is by a majority vote of the com- 
mission. Court commissioners also are to be ap- 
pointed by the commission and for terms fixed 
by the commission. 

The judicial commission becomes the state’s 
organ for responsibility in respect to judicial 
service. Complaints concerning judges, involv- 
ing misconduct or malfeasance or violation of 
the oath of office, lodged with the judicial com- 
mission, are to be referred to the attorney-gen- 
eral, who, in his discretion may prepare specific 
charges and so put the judge complained of on 
trial before the commission, which is given all 
the powers of a tribunal for this purpose. If 
any charge is held to be sustained by the proofs, 
the commission, by a two-thirds vote, may de- 
clare the office vacant. 

Provision is also made for legislation in case 
additional superior court judges are needed, and 
for the transfer of judges from district to dis- 
trict, by order of the governor. Such transfers 
are now well established, the power residing in 
the superior court judges’ association. 

In Washington the supreme court for a num- 
ber of years has had rule-making power as to 
both civil and criminal cases, and there is also 
an advisory judicial council. The proposed con- 
stitutional amendment goes so far in establish- 
ing judicial responsibility that it would seem ap- 
propriate to provide a council of judges with 
power to regulate administration on the business 
side. There is in this state a strong movement 
for unifying the judiciary to this end. Probably 
the need for abolishing inferior courts is suffi- 
cient reason for not including both needed re- 
forms in a single amendment. 


Procedure Alternative to Impeachment—Sumner Bill 


Since publication of the article entitled Admin- 
istration function in federal courts in the last 
preceding number of this Journal, Representative 
Sumner’s bill to supplement impeachment pro- 
cedure by a civil proceeding was approved by the 
house with a large majority. The proceeding is 
based upon the tenure of good behavior. 

It appears that there have been thirteen im- 
peachments of judges, with three convictions. The 
latest instance brought to a head the general dis- 
satisfaction with this mode of proceeding against 
a judge. A precedent was made in imposing sen- 
tence, not for any of several specific counts, but 
because of undefined misbehavior. But this widen- 


ing of the field is not sufficient. It still permits 
of no way of determining judicial conduct except 
by very tedious senate hearings which are unfair 
to the accused because from day to day the at- 
tendance varies and some of the senators finally 
voting have attended the hearings irregularly. We 
have no worse instance of muddled justice, even 
in our police courts. 

Nor does impeachment fit into any plan for 
organized responsibility in the federal trial bench. 
What is obviously needed is responsible supervi- 
sion, which will go far to prevent conduct calcu- 
lated to weaken respect for the courts. With 
opportunity for checking on the work of the courts, 
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and privately admonishing any judge who falls 
below a reasonable standard, publicly filed com- 
plaints will be exceedingly rare. Such complaints 
should be heard by a group of judges. The con- 
stitutionality of the proposal is well supported, but 
of course would have to be resolved, in the absence 
of the right to advisory opinions by the supreme 
court, in due course of litigation. 

It must be presumed that a more thorough 
organization and supervision of our numerous dis- 
trict court judges will be forthcoming. W_-th 
supervision most of the faults will be remedied 
and there will be a saving of time to courts and 
litigants. Where there is supervision there is op- 
portunity for filing complaints. The last stage 
is the tribunal to pass upon complaints where al- 
leged misconduct is persisted in. In rather char- 
acteristic fashion we approach this needed organ- 
ization by providing terminal facilities before lay- 
ing the rai's, The reason probably is that the 
latest impeachment proceeding had the needed 
effect of convincing all observers that we need 
now the ounce of prevention. 


Text of Bill as Passed by House 


Since there is likely to be progress in respect 
to Mr. Sumner’s plan, the text of the bill as 
passed is published below: 

A BILL to provide for trials of and judgments 
upon the issue of good behavior in the case of cer- 
tain federal judges: 

That whenever a resolution of the House of Rep- 
resentatives is directed to the Chief Justice of the 
United States which states that in the opinion of 
the House there is reasonable ground for believing 
that the behavior of a judge of any court specified 
in section 4 has been other than good behavior 


within the meaning of that term as used in section 1 
of article III of the Constitution, the Chief Justice 
shall convene, at a place and time designated by 
him, a court consisting of any three judges of the 
circuit courts of appeal designated by him. Such 
court shall have jurisdiction to determine the right 
of such judge to remain in office. 

Sec. 2. It shall be the duty of the Attorney Gen- 
eral, by himself or by counsel designated by him 
[*or of such counsel as may be designated by the 
House of Representatives,] to institute on behalf of 
the United States, and to represent the United States 
in, a civil action in such court to determine the right 
of such judge to remain in office. In any such action 
the United States shall have all the rights and duties 
of a plaintiff in a civil action in the Federal courts 
and the judge shall have all the rights and duties 
of a defendant in such an action. All matters of 
procedure in any such action shall be governed by 
rules prescribed by the Supreme Court, but the 
trial shall be without a jury. 

Sec. 3. If the court determines that the behavior 
of the judge has been other than good behavior 
within the meaning of that term as used in section 1 
of article III of the Constitution, the judgment of 
the court shall be that the judge is thereupon re- 
moved from office, but no other penalty shall be 
imposed by the court. No appeal shall lie from the 
judgment of the court. 

Sec. 4. This Act shall apply to all judges of 
courts of the United States, the District of Colum- 
bia, and the Territories and possessions, who hold 
their offices during good behavior, except the judges 
of the United States Court of Appeals for the Dis- 
trict of Columbia, the judges of the circuit courts 
of appeal, and the Justices of the Supreme Court 
of the United States. 


*The words in brackets were in the original bill, 
but are not in the bill as amended. 


Much Time Wasted in Common Law Trials 


A waste of trial room time is prejudicial to all 
interests involved, the witnesses, the attorneys, the 
jurors and the court itself. We act as though 
witnesses and jurors had no interest in economy of 
time, or no right to economy, and they have had 
nobody to speak for them. Lawyers act as though 
prolongation of their functional activities were a 
right, a privilege and a benefit. They have been 
tacitly supported in this belief because judges 
usually dislike very much to act in defense of the 
court’s time. But curtailment of useless interroga- 
tions and harangues, applied in a reasonable and 
impartial manner, would assuredly benefit lawyers 
whose time has any value. 

It can’t be proved, but there’s ground for believ- 
ing that the public’s much lamented lack of ad- 


miration for the legal profession derives more 
from courtroom experience than from infrequent 
dishonesty on the part of lawyers. “Whether or not 
the bench and bar realize it, our courts and our 
legal systems are neither respected nor trusted by 
laymen,” says the Chamber of Commerce of the 
State of New York, in its recent report on fore- 
closures, patronage and selection of judges by 
party bosses. Of course idle and vulgar persons 
enjoy a prolongation of a show, but in the civil 
branches there is rarely such an audience, most of 
the laymen present being there by compulsion, and 
being interested only in a fair contest and due 
process. 

Prof. Maynard E. Pirsig, writing for “The 
Hennepin Lawyer” (Minneapolis), tells of the 
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view taken recently by an English parliamentary 
commission, composed of lawyers and judges, 
‘hich we quote: 

“The calling of witnesses where written evi- 
dence would suffice is a great source of delay and 
expense, and we are in favor of a very substantial 
relaxation in this respect. We consider that the 
judge should have a discretion to admit all docu- 
ments and records relating to matters in question 
which came into existence before the dispute arose. 
. . . Similarly we consider that the court should 
have power to admit affidavit evidence or even un- 
sworn declarations without limitation. The oppo- 
site party should not have an absolute right to re- 
quire the production of the deponent for cross- 
examination. . . .” 

Professor Pirsig couples this counsel with pro- 
tests made by the London chamber of commerce 
one hundred years ago, wherein emphasis was 


placed upon the business man’s need for a prompt 
trial on a definite day and for dispensing with the 
personal attendance of witnesses “as much as pos- 
sible.” 

For half a century the English trial courts have 
gone a long way toward meeting needs of busy 
litigants and witnesses. The advice of the parlia- 
mentary commission will probably be expressed in 
appropriate rules. 

The essence of the matter appears to reside in 
the principle of rule-making powers by an organ- 
ized bench, of security of judicial tenure, and re- 
spect on the part of trial judges of the interests of 
all concerned. 

There are civil law courts, those in Italy and 
Spain, in which evidence is virtually all docu- 
mentary. Our chancery practice should show us 


how to spare witnesses and save time in the court 
room. 





News and Comment in Brief 


News Concerning Bar Integration 

Th’s number of the JoURNAL cannot report any 
increase in the number of states having integrated 
bars. The campaigns in Texas and Wisconsin 
were waged to the end of prolonged sessions. In 
neither instance was there a record vote in both 
houses. This is disappointing, but not discourag- 
ing. In Pennsylvania a bill not sponsored by the 
state association was defeated, but a committee 
has been again appointed to report before the next 
legislative session. 

In Massachusetts the effort to center attention 
on the subject was successful. A resolve by the 
legislature was sought, which would result in the 
adoption of organization rules by the supreme 
judicial court. The legislature referred the matter 
to the judicial council for its report. In New 
Jersey the proposal appears to have had the 
desired effect of creating interest. 

No action is expected by supreme courts in 
Florida, Iowa and Nebraska until fall. In the 
last named states there is considerable confidence. 

The Philadelphia Bar Association’s special com- 
mittee, headed by Mr. Wesley H. Caldwell, has 
submitted an interim report which recommends 
inclusive bar organization for the county, with 
arguments. It is presumed that legislative action 
is required. 

It would seem to be appropriate now for the 


house of delegates to take up this vital matter 
and so bring the influence of the American Bar 
Association squarely in support of state bar inclu- 
sive organization. 





Rule-Making Power Put to Use in Indiana 


The delegation of complete rule-making power 
to the Indiana supreme court in this year’s leg- 
islative session was told in the June number of 
this Journal. The article told also of acts of 
legislature which abolished demurrer in favor of 
the omnibus motion, and provided a new mode 
of appellate procedure. This was pointed out 
as inconsistent legislation, but was presumed to 
be in line with the State Bar Association pro- 
gram. 

The fact appears to be that the Association 
was concerned only with the rule-making power. 
While the other procedural acts were adopted 
in good faith, they were considered to be incon- 
sistent with the project for a general survey of 
procedure. Accordingly the supreme court, in its 
first and prompt exercise of its enlarged pro- 
cedural powers, abrogated the two statutes. This, 
we are informed, “is not to be construed as a 
reactionary step.” Other rules recently promul- 
gated cut in half the time required for certain 
steps on appeal. The Bar Association has com- 
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plete confidence in the preparedness of the su- 
preme court to utilize the rule-making power as 
freely as needed. 





Wisconsin Governor on Court Management 


In reporting a meeting of lawyers at Madison 
the Bulletin of the Wisconsin State Bar Associa- 
tion (May, 1937, p. 96) commented upon the prin- 
cipal address, by Governor Philip La Follette, 
“who expounded a plan whereby the supreme court 
could take upon itself the role of judicial admin- 
istrator, retiring judges who may be incompetent 
either mentally or physically and interchanging 
judges when necessary.” Such a power, the Gov- 
ernor said, “if coupled with a retirement law, 
would give to the state a reserve [body of judges] 
which, with existing personnel, would enable the 
supreme court to keep the whole state in mind 
and bring about a higher level of administration 
of justice than we now have.” He advocated a 
broader construction of the constitutional provi- 
sion for superintendence of inferior courts. 

Considering the continuing demand for more 
judges, he said that the fixed circuits are to blame, 
tending to create a “cumbersome and unwieldy 
judiciary.” Wisconsin’s greatest jurist, John B. 
Winslow, covered this entire field in his president’s 
address to the Bar Association about twenty-four 
years ago. Governor La Follette sponsored a bill 
for retirement of supreme and circuit court judges 
at the age of seventy-one, on half salary, and with 
provision for their use as their abilities might per- 
mit. The bill was defeated by one vote. 





IN GRAND RAPIDS, MICH., the bar asso- 
ciation has a permanent committee charged with 
the duty of examining the dockets of local trial 
courts and reporting on any cases submitted for 
decision and remaining undecided for more than 
sixty days. There are courts which make a prac- 
tice of striking all actions in which no steps have 
been taken in the preceding year. Both practices 
are commendable. 


EDITORS OF THE LAWYERS’ CLUB 
Docket, Los Angeles, give hearty support to the 
pretrial hearings begun in the superior court 
March 1, 1937, and commented on in the June 
number of this Journal (p. 14). After a brief 
report of the action taken by the pretrial judge 
on a certain day, the following opinions were 
published : 

Judge Ingall Bull: “I have just finished the 
trial of a case which would have taken four days. 
I feel that the stipulation arranged at the pretrial 


calendar reduced the time involved to two 
days.” 

Judge Fletcher Bowron: “I am informed by 
the judges that attorneys are becoming stipula- 
tion conscious. They realize that they can serve 
their own and their clients’ time by agreeing to 


matters in advance of trial.” 


NEW YORK VOTERS at the next general 
election will vote on a constitutional amendment 
permitting waiver of jury trial, in the manner 
to be prescribed by law, by defendants in all crim- 
inal cases, except those punishable by death. Such 
permission should be afforded in every state. It is 


‘not merely that the waiver of jury trial does more 


than any one thing to simplify the work of the 
courts where it is available, but it should be con- 
sidered a constitutional right of accused persons, 
as it always has been in New Jersey, to avoid 
popular prejudice when subjected to trial. 


CONTINGENT FEE PRACTICES are being 
studied by the Junior Bar Association in Balti- 
more. It is believed that the study must continue 
for at least a year, and that to facilitate the gath- 
ering of facts there should be a rule requiring the 
filing of statements with reference to the terms 
of the contract in every such case. The Associa- 
tion does well to begin without assumptions. It 
seems reasonable that contingent fee contracts 
should be of record as a means for getting basic 
facts. It was hoped, after the famous Wasservogel 
investigation in New York City some years ago, 
that such a rule would largely prevent the evils 
then attacked. It doubtless has been of consider- 
able avail, notwithstanding the fact that in that 
metropolis the courts are again serving as a passive 
agent in racketeering. The vast number of tort 
actions strongly indicates this. Calendars are 
glutted. Anybody can be sued on any charge. 
The fear of actual trial induces many defendants 
to make unjust settlements. If they resist, the 
cases are likely to be dropped. There is doubtless 
much racketeering by lay rascals. Fake per- 
sonal injuries have reached the status of science 
and art. But the employment of ol’ devil Delay 
as a fulcrum must be laid to lawyers and to courts 
which need pathetically to have a stiff dose of busi- 
ness administration. 


IN THIRTY-FOUR STATES the American 
Bar Association admission requirements now pre- 
vail, the latest addition being Nebraska, where 
the standard was set June 5 by supreme court 
rule. In five states the completion of high school 
is required before the study of law is begun; in 
seven states and D. C. it suffices to complete high 
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school courses before examination. In Georgia 
and Arkansas, under laws enacted respectively in 
1786 and 1836 there are no specified requirements. 
In the thirty-four states with standard require- 
ments reside 74.66 percent of the nation’s popula- 
tion and 75.17 percent of the practicing bar. We 
are indebted for these facts and figures to Mr. 
Alexander B. Andrews, Raleigh, N. C., a leader 
in this movement begun fifteen years ago. 


COOPERATION BETWEEN BAR EXAM- 
iners, law schools and the legal education com- 
mittee of the State Bar Association, recently 
effected in Ohio, points the way to a more scien- 
tific mode of preparing for the practice of the 
law. One of the first matters to be dealt with is 
preparation of students for the state examina- 
tion. It is planned to provide reviewing courses 
in the schools so as to do away with commercial 
quiz courses, and to defer examinations until 
several months after graduation so that review- 
ing will not compete for time with ordinary 
courses and examinations. It is proposed that 
the schools submit lists of graduates with their 
scholarship ranking, to be checked against their 
standing in bar tests. This should afford in- 
formation as to changes both in instruction and 
official examining. Notwithstanding great prog- 
ress in legal education in recent years there has 
been considerable dissatisfaction on the part both 
of law faculties and bar examiners. Where they 
can closely cooperate it should be possible to 
make both instruction and examination parts of 
an integral system. 


THE MASSACHUSETTS LEGISLATURE 
acted upon the resolution in respect to requesting 
the supreme judicial court “to provide by rules 
for the organization of all present and future 
members of the bar . . . as a self-governing 
body subject to the constitutional authority and 
rules of said court to be known as the Bar of 
Massachusetts.” The resolve was not adopted, 
but was referred to the state judicial council with 
a request for recommendations in regard to it, 
and to two bills for more detailed organization 
of the bar. The council is requested to make its 
recommendations in its next annual report. 


ABRAHAM S. GUTERMAN, of Boston, writ- 
ing for the Commercial Law Journal on judicial 
selection, says that “the most vicious of all mod- 
ern tendencies in the field of politics or the judi- 
ciary is the so-called popular recall of judges, 
which, in my opinion, goes far to make sycophants 
of our courts.” The words “popular recall of 
judges” in this instance means the ordinary 
election, which is more hazardous than the spe- 


cially called retirement election. In a quarter of a 
century there have been but a few instances, in a 
number of states having recall procedure, of its 
use, and no complaint that it has been abused or 
failed to accomplish its purpose. It is rarely 
resorted to because it is an onerous matter to in- 
stitute an election under the recall acts, and far 
easier to wait for a regular election, when the same 
job can be undertaken with unctuous support for 
a new candidate. The least excusable feature of 
the recall plan is when it couples proposed retire- 
ment of an incumbent with the choice of a suc- 
cessor in a single special election. But that is 
just what happens frequently under the ordinary 
popular election system, and the incumbent is 
subjected to two contests, nomination and elec- 
tion. And there has been no open issue affording 
the incumbent judge an opportunity to reply to 
concealed opposition. 


FRACTIONAL VERDICTS IN CIVIL CASES 
are now acceptable in New York. In two suc- 
cessive sessions the legislature approved the 
needed constitutional amendment; later the peo- 
ple approved; and recently the assembly produced 
the statute. Slowly and with much travail we 
correct the crude methods of remote generations. 
Leading jurists have ridiculed the psychological 
fallacy of unanimity in verdicts when the parties 
and the lawyers have not been able to agree or 
compromise. Beyond this is the ease in which 
a single interested juror may balk justice. It 
seems strange, but the legislature has not pre- 
scribed any minimum time for deliberation, but 
this may be done by court rules, it is reported. 
One juror who can stand out over four hours 
should receive the ministrations of a psychiatrist 
even though the judge grants a new trial. 


HOPE NEVER DIES for lawyers who seek to 
deprive federal judges of the power to advise 
juries on the facts. It is reported that the house 
judiciary committee has approved a bill to require 
conformity with state practice. Such a bill calls 
for concerted bar action, as a duty, although its 
intended effect can hardly be imagined. The 
senate may refuse, should the house pass the bill; 
if both concur in passage the president may veto; 
if signed by the president the supreme court would 
appear to be obliged to hold it unconstitutional, 
or reverse its historic holding that the power to 
advise the jury is one of the essential elements 
of jury trial as known when our constitution was 
written and adopted We do not suggest that the 
supreme court would try to reverse history, though 
that was done in one state. 

The really obvious answer to the arguments in 
the committee report is that the trend in the 
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states is toward reestablishment of this elementary 
power in trial courts, not merely to conform to 
the law as stated by the federal supreme court, but 
to debunk jury trial and lawyer ingenuities ir the 
interest of justice. 

Since the foregoing was written, the American 
Bar Assoc. Journal (July, p. 251) has published 
the text of this bill and raised the alarm. 


THE CHINA LAW REVIEW for March tells 
of an old custom which enabled poor persons to 
present their grievances to magistrates by sound- 
ing a gong at the doorway of the court. In the 
Nantao district court this custom has been rein- 
stituted, but with an electric bell. When this bell 
is rung the procurator will admit the suitor, hear 
his story and make a record on which the court 
will cause an investigation, if the situation justi- 
fies this. 


RELATIONS BETWEEN lawyers and account- 
ants are being studied by a committee of the 
Connecticut Bar Association. Chairman Farwell 
Knapp has reported that accountants know more 
of law than lawyers know of accountancy, but 
indicates also that this is meager praise. The 
policy of the committee is to develop cooperative 
relations between the two professions, to encour- 
age each to rely on the other, and to promote the 
study of accountancy by law students. In time, 
the goal of reaching “some line of demarcation as 
to what constitutes legal work and accountants’ 
work” may be reached with satisfaction to all 
concerned. 


BAR OPINION on admission requirements was 
tested recently in New Jersey. Of 2,423 votes 
counted on the proposal that a college degree be 
required, 1,991 were in the affirmative. This 
seems remarkable, not only because it means two 
more years of college than the A. B. A. standard, 
but also because 953 of those voting for this re- 
quirement did not possess such degrees. Of the 


432 opposing, 34 were found to have college de- 
grees, and 398 did not. It is interesting also to 
observe that with no such requirement in exist- 
ence in New Jersey, 44 percent of those voting 
were college graduates. Presumably a number of 
others had spent some time in colleges. 


REP. ALFRED PHILLIPS, JR., of Connecti- 
cut, sponsors a bill (HR 7002) which would im- 
pose a heavy penalty on any lawyer, suspended 
or disbarred in any state, who undertakes to prac- 
tice in a federal court. This appears to be a rea- 
sonable law. The principle undoubtedly is that 
all state courts will refuse to permit practice by 
lawyers not enjoying the privilege in their own 
states, but enforcement is not a simple matter. 
Much is being accomplished, however, by investi- 
gation of past records of lawyers applying for 
admission in other states than those in which they 
have practiced, the work being done by coopera- 
tion of examiners. Until recently it was possible 
for a lawyer to escape outright disbarment by 
leaving his state, and to deceive the examiners 
in a remote state, which gave an enlarged mean- 
ing to the word comity. This is to be prevented 
only by close cooperation between examining 
boards—a matter more of administration than of 
statute law. 


AMBULANCE CHASING is again a problem 
in Milwaukee. Ten years ago the local bar ef- 
fected a thorough cleansing. Apparently the evil 
now should be blamed mostly on laymen, acting 
as adjusters. The Milwaukee Journal, lamenting 
the state of affairs, tells of bar efforts in four 
legislative sessions which produced no substantial 
gain “due to opposition by lawyers themselves 
and by others whose practices would be hit.” So 
far as lawyers are concerned, supreme court rules 
concerning contingent fees should suffice. A court 
which admits lawyers and can revoke licenses must 
be presumed to have power to make salutary pro- 
visions regarding practice. 





A Library on the Administration of Justice 


The files of this Journal have frequently been referred to as a “library on the 
administration of justice.”” Bound files are available in many public law libraries, 


and should be in all. 


Four rare numbers have recently been reproduced, and a 
supply of all numbers will be maintained. 


An index to the first twenty volumes 


is in course of preparation. Convenient and durable binders with room for three 
or four volumes are supplied at cost—one dollar—and mailed postage prepaid. 











